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In the Court of Appeals of the District of Columbia 


No. 2568. 

Catherine R. O’Toole et al., Appellants, 

vs. 

IIarry Lamson et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 29865. 

Catherine R. O’Toole, Plaintiff, 

vs. 

Harry Lamson, Charles II. Dyer, and Walter W. Hall, 
Trustees; Adam A. Weschler, Benjamin F. Anderson, William B. 
Murray, and George W. Faris, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill. 

Filed January 9, 1911. 

In the Supreme Court of the District of Columbia, Holding a Special 

Term for Equity Business. 

Equity. No. 29865. 

Catherine R. O’Toole 
vs. 

Harry Lamson, Charles H. Dyer, and Walter W. Hall, 
Trustees; Adam A. Weschler, Benjamin F. Anderson, William B. 
Murray, and George W. Faris. 

The petition of Catherine O’Toole, plaintiff in the above entitled 
cause, respectfully represents to the Court as follows: 
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1st. Petitioner is a citizen of the United States and a resident of 
the city of W ashington, District of Columbia; is a widow, and brings 
this suit in her own right as hereinafter set forth. 

2nd. The defendant. Ilarry Lamson, is a citizen of the United 
States and a resident of the city of W ashington, District of Columbia, 
and is sued in his own right as hereinafter set forth. The defend¬ 
ants, Charles II. Dyer and Wldter W\ Ilall, trustees, are each citi¬ 
zens of the United States and residents of the District of Columbia, 
and are sued as trustees named in a certain deed of trust recorded 
in Liber 3268, Folio 323 et seq., of the Land Records of the Dis¬ 
trict of Columbia, as hereinafter set forth. The defendant, Adam A. 
Weschler, is a citizen of the United States and a resident of 

2 the District of Columbia, and is sued in his own right as 
hereinafter set forth; the defendants, Benjamin F. Anderson 

and W illiam B. Murray, and George W\ Faris, are citizens of the 
United States and residents of the city of Washington, District of 
Columbia, and are sued in their own right as hereinafter set forth. 

3rd. Heretofore, to wit, November, 1909, and for sometime prior 
thereto, plaintiff was the owner in fee-simple of the following de¬ 
scried property, situate in the city of Washington, District of Co¬ 
lumbia, and improved by a two-story brick building, a store, and 
stable, No. 1115 14th Street, Northwest, Washington, D. C., said 
property, at the time mentioned, being subject to a Deed of Trust 
or mortgage amounting to Four Thousand Dollars ($4000.00), said 
property being pro]>erty which she had inherited from her late hus¬ 
band. Michael O’Toole. 

4th. Plaintiff further says that being the owner as aforesaid, of 
said property at the time mentioned, she also had a son, James J. 
O’Toole, of the age of about twenty-two years in the month of No¬ 
vember. 1909. and that she also has two daughters, sisters of said 
James J. O'Toole; that she, at the time mentioned, was living at the 
premises 1115 14th Street, Northwest, and her daughters l)eing at 
said time with her sister at 3210 17th Street, Northwest; that her 
said son. James J. O’Toole, had been in the automobile business, 
representing different automobile factories, for a considerable period 
of time prior to November, 1909. and for a short time prior to No¬ 
vember. 1909. had associated himself in business with the 

3 said defendants, Benjamin F. Anderson and William B. Mur¬ 
ray, the three taking agencies for what was known as the 

Rider-Lewis Automobile Company, located at Anderson, Indiana, 
said parties entering into partnership for the purpose of selling the 
said Rider-Lewis automobile in the District of Columbia and ad¬ 
jacent territory; that in September, 1909, the said James J. O’Toole 
left Washington for the avowed purpose of making sales of said 
Ruler-Lewis automobiles throughout the south and west of the 
united States; that on or about the — day of November, 1909, 
plaintiff had not heard from her said son for ft considerable period 
of time, to wit, about one month, and was not advised of his where¬ 
abouts; that on the date in question, she received a call from the 
defendants, William B. Murray and Benjamin F. Anderson, at her 
place of business at 1115 14th Street, said call being made upon her 
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about five o’clock on the evening of the day in question; that on the 
occasion referred to, said William B. Murray and Benjamin F. 
Anderson were accompanied by Mr. Howard Boyd, whom they 
represented to be their attorney, and that on the said occasion both 
the said William B. Murray and Benjamin F. Anderson advised 
plaintiff that her son, James J. O’Toole, with whom they had been in 
business relations in the Rider-Lewis Automobile Agency, had forged 
certain valuable papers, and had embezzled or stolen money from 
them to the extent of about Three Thousand Dollars ($8000.00) or 
more; that they knew of his whereabouts and proposed to have him 
arrested at once and brought to Washington in irons to answer for 
the theft unless she would either pay to them the Three Thousand 
Dollars ($3000.00) mentioned, or execute a note and mort- 

4 gage upon her property to secure them the money. Plain¬ 
tiff plead with them to take no action but to await a sufficient 

time for the truth to l>e ascertained, as she insisted on her belief in 
her son’s innocence to the charges mentioned, and told them that if 
they would only wait, she would make good any deficiency such as 
they charged, as soon as the amount was properly ascertained, but 
plead with them to avoid the disgrace and injury that would ensue 
to her son’s character and to her personal feelings, and to her daugh¬ 
ters. were any such action taken as they threatened. To all of her 
requests and pleadings in this belief, they refused consideration and 
gave her until sun-down to decide on signing the papers, and averred 
that they would immediately have her son arrested. Thereupon, 
they produced a paper which was represented to lie, and which she 
believes to have been a promissory note, and she being practically 
distracted at the threats made and alleged information of the crime 
alleged to have been committed by her son, and under the insistence 
and coercion, she signed the paper presented to her, and on the fol¬ 
lowing day, about noon, she received a call from Mr. Murray or 
Mr. Anderson, together with Mr. Boyd, who presented another paper 
to her to sign, which she believes to have been the Deed of Trust, 
a copy of which is hereto appended and marked exhibit U A’\ and 
prayed to be read as part hereof; that she had not had an opportunity 
to communicate with her son in the interim, and could not do so 
because she was unadvised as to his whereabouts, said defendants 
not having divulged to her where her son was, at that time, located. 
About two weeks after the occurrences referred to, and before her 
son had returned to Washington, or she had been able to 

5 communicate with him. plaintiff received a call from the de¬ 
fendant. Harry Lamson, whom she understands is a note 

broker, and who was acting, he advised her. for the parties referred 
to. William B. Murray and Benjamin F. Anderson, and a demand 
was made of her for some of the money alleged to be represented 
by the note, and actually secured from plaintiff the sum of Fifteen 
Hundred Dollars ($1500.00); and she further says that it was not 
until about December first that she was able to locate her son. and 
then was advised that he was in the city of Indianapolis; whereupon, 
she left Washington and went to find him and located him per¬ 
sonally in the city of Indianapolis, at which time she ascertained 
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from him that the securing of the note and money from her were 
both in pursuance of a fraud practiced upon her, and that her said 
son was not in any trouble and had not been in any, and that he 
had not been guiltv of forgery, or the embezzlement or larceny of 
any money, and he returned with her to Washington at that time; 
whereupon she sought legal advice, and notified the defendants, 
Murray and Anderson, and the defendant. Lamson, that the money 
and note had been obtained under fraud and a trick, as hereinbefore 
set forth, and refused to recognize the validity of same, and de¬ 
manded the return of the note for cancellation, having l>een advised 
by her son that he had in his possession the sum of Fifteen Hun¬ 
dred Dollars ($1500.00). which belonged to the partnership busi¬ 
ness. She received the said sum of Fifteen Hundred Dollars 
($1500.00) from her son. and insisted upon the cancellation of said 
note and release of the trust, which, although frequent demand 
was made upon them so to do. the said defendants, Harry 
0 Lamson. William B. Murray and Benjamin F. Anderson, 
have up to the present failed and refused to do. Plaintiff fur¬ 
ther avers on information and belief that the defendant. George W. 
Faris claims to he the present holder of said note. 

Plaintiff further says that by proceedings in equity in the Su¬ 
preme Court of the District of Columbia, being equity cause No. 
’29441, receivers were appointed, and in pursuance of action taken 
to dissolve said partnership; and not only they, the defendants re- 
fcrved to. refused to surrender tlie note and release the Deed of Trust 
so fraudulently obtained, and for which no consideration whatsoever 
passed, but on January fifth it was brought to her attention, by re¬ 
ceiving a copy of notice of advertisement on the fifth day of .Janu¬ 
ary. 1911. that the trustees, Charles TT. Dyer and Walter W. Hall, 
who, plaintiff, on information and belief avers, are employees of 
said Lamson. had undertaken, presumably by direction of the said 
Anderson or Murray or Lamson. to advertise her property referred to 
therein, for sale at public auction at 4 o’clock P. M., on the twelfth 
day of January, 1911. through the defendant, Adam Weschler, auc¬ 
tioneer. by alleged default in the payment of the fraudulent note 
referred to. said advertisement being hereto appended and marked 
exhibit “B” and prayed to l>e read as a part hereof; and plaintiff 
says that the attempted sale is in fraud of her rights and in pursu¬ 
ance of a conspiracy planned by the defendants, other than the de¬ 
fendant. Weschler, to deprive her of her property, and she avers that 
being without remedy save in the Court of Equity, she is entitled to 
have said sale enjoined, and the note referred to surrendered 
7 for cancellation, and the trust released. 

Wherefore the premises considered, petitioner prays; 

1st. That the United States writ of subpoena may issue direct 
against each of the defendants herein named, requiring them to 
appear on a day certain to be therein named and answer the exi¬ 
gencies of this bill, or should any of said defendants be returned not 
to l>e found, that process he had against them by publication accord¬ 
ing to law. 

2nd. That the defendants and each of them, their agents or em- 
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ployees may Ixi restrained and enjoined pendente lite and perma¬ 
nently from selling the property hereinbefore referred to or carrying 
into effect the sale as set forth in said advertisement, or from offering 
for sale directly or indirectly said property. 

3rd. That this Honorable Court may require that the note re¬ 
ferred to herein he delivered up for cancellation, and may by proper 
decree require a release of the trust referred to herein l>e given, and 
in the event of failure of said trustees to execute a release, that this 
Honorable Court may appoint some proper party as trustee, with 
power to release the property of said trust, or direct that the decree 
of the Court may he recorded and operate as a release. 

4th. And for such other and further release as the nature of the 
case may require. 

CATHERINE R. O’TOOLE. 

WILTON J. LAMBERT, 

Attorney for Petitioner. 

District of Columbia, ss: 

Catherine R. O'Toole, being first duly sworn, on oath 
<3 deposes and says that she has read over the foregoing petition 
by her subscribed and knows the contents thereof; that the 
matters and facts therein stated upon her personal knowledge are 
true, and those stated on information and belief she believes to l>e 
true. 

CATHERINE R. O'TOOLE. 

Subscribed and sworn to before me this 7th dav of January, A. D 

1011. 

[seal.] JOSIE A. GORMAN, 

Notary Public, I). C. 


Answer of Harry Lamson. 

Filed January 12, 1911. 

* * * * * * * 

Harry Lamson answering says: 

1. That he admits the citizenship and residence of the Plaintiff 
in this cause. 

2. That respondent admits his citizenship and residence as al¬ 
leged, and as he is not informed as to the residence and citizenship 

of the other defendants he can neither admit nor deny the same. 

*/ 

3. That respondent is not informed and therefore can neither 
admit nor deny the allegations of paragraph three, but if material 
calls for strict proof. 

4. That respondent has no knowledge or information as to the 
facts and allegations contained in paragraph four with reference to 

the transaction bv which the note of the Plaintiff was secured 
9 from her, together with the Deed of Trust referred to. That 
he is not informed as to the proceedings in Equity referred to 
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in said paragraph four and he requires strict proof of all the allega¬ 
tions of paragraph four that are material to the Plaintiff’s cause. 

That he has no interest in the aforesaid transaction or any title 
or claim to the said note of Three Thousand Dollars and was not a 
party to the same. 

That respondent answering further says that on or about Novem¬ 
ber to. 1909, the defendant Benjamin F. Anderson approached 
respondent and told him that he took a note of Catherine K. O’Toole 
for Three Thousand Dollars which he desired him to negotiate. 
That respondent in order to satisfy himself as to the identity of the 
party and the validity of the signature took said note to the Plaintiff 
Catherine R. O'Toole and showed it to her and asked her if it was 
her signature and a bona fide note. 

Said Catherine R. O'Toole informed him that it was a legitimate 
transaction and that it was her signature and that she had given the 
said note for the payment of Three Thousand Dollars, but that she 
expected within a short time to be able to pay the same or a part 
thereof. That after this conversation with the Plaintiff respondent 
took said note to George AY. Faris and negotiated the same to him 
before maturity for value and without notice of any defenses what¬ 
ever. That Catherine P. O’Toole did not disclose to him any of the 
facts alleged in paragraph four of her bill of complaint and respond¬ 
ent had no information of such facts at that time. 

10 That thereafter on or about November 27. 1909, the said 


Catherine I\. O'Toole gave to respondent her check for $1500, 
and directed the respondent to have said payment applied on the 
aforesaid $3000 note. That respondent took the said $1500 and 
turned it over to George \Y. Faris who was then, and is now, the 
holder of said note, and George AY. Faris endorsed said payment on 
back of said note and then in order to show to the plaintiff that said 
payment had l>een paid and properly applied, respondent took the 
aforesaid note to Catherine R. O'Toole and showed it to her and the 
payment as endorsed thereon and then immediately returned the 
said note to George AY. Faris. That at this time the said Catherine 
R. O'Toole gave no information whatever to respondent as to any 
defense that she had to aforesaid note. 

That on or about the maturity of the note was the first time that 
respondent had any knowledge or information that the plaintiff 
claimed that the aforesaid note had been procured from her by 
fraud or misrepresentation, and then it was imparted to him by her 
counsel. That on or about maturity of the note the Plaintiff Cathe¬ 
rine R. O'Toole informed respondent that she was willing to pay 
$500 on the aforesaid note, and directed him to go to George AA T . 
Faris and inform him that she would not pay any other or further 
sum thereon. 

That respondent further answering says that the plaintiff never 
informed him that the said money and note had been obtained 
from her by fraud and a trick as set out in her bill, or in anv other 
way and she did not then or at any other time refuse to recog¬ 
nize the validity of the said note nor did she ever demand 

t/ 

the return of the said note for cancellation. 
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Now having fully answered respondent prays to be hence dis¬ 
missed with his reasonable costs. 


HARRY LAMSON. 


Harry Lamson on oath says that he has read the foregoing Answer 
by him subscribed and knows the contents thereof; that the state¬ 
ments therein made of his own knowledge are t ure and those made 
upon information and belief he believes to be true. 

HARRY LAMSON. 

Subscribed and sworn to before me this 12" day of January 1911. 

J. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, 

Ass’t Cl’k. 


Joint Answer of Charles II. Dyer and Walter IF. Hall. 

Filed January 12, 1911. 

(/ / 

* * ***** 

Charles H. Dyer and Walter W. Hall, as Trustees, jointly answer¬ 
ing say:— 

1. That they are not informed as to the residence and citizenship 
of the Plaintiff and therefore neither admit nor deny the same. 

2. That respondents are not advised as to the residence and citi¬ 
zenship of the other defendants in said cause or their rights therein 

and call for strict proof of the same if material. That they 
12 admit that they are citizens of the United States, residents of 
the District of Columbia, and that they are sued as Trustees 
under a certain Deed of Trust, recorded in Liber 3268, Folio 323, 
et seq., of the Land Records of the District of Columbia. 

3. That respondents have no knowledge or information as to the 
ownership of the property in paragraph three or from whence de¬ 
rived and call for strict proof of all material allegations. 

4. That respondents have no information or knowledge of the 
facts and circumstances under which the defendants, Anderson and 
Murray, obtained the note described therein from the Plaintiff and 
therefore can neither admit nor deny the same, but call for strict 
proof if material. That respondents have no knowledge or infor¬ 
mation as to the alleged proceedings in Equity wherein Receivers 
were appointed and call for strict proof if material. 

That respondents answering further say that they, as Trustees, 
did advertise the property described in the bill of complaint for sale 
at public auction, said sale to take place at 4:00 o'clock, P. M.. 
January 12, 1911, for default in the payment of the note. That 
they were directed to advertise said property by George W. Faris. 
who is the owner and holder of said note as they are advised, and 
that there had been default in the payment of some part of the same. 
That they advertised said property and employed Adam A. Wesch- 
ler as an auctioneer to offer said property at public sale. 
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That they have no interest in the said note or in the said property 
or in this proceeding other than that as conventional trustees, 
13 and that their names were placed in Said Deed of Trust with¬ 
out their knowledge and that they are proceeding to adver¬ 
tise and sell said property by direction of party purporting to be the 
bona tide holder of said note, but that they have no information 
other than that from the holder of the note of its maturity and of 
the amount which has been paid on the same. 

And now having fully answered they pray to be hence dismissed 
with their reasonable costs. 

CHARLES II. DYER. 

WALTER W. IIALL. 

WILSON & BARKSDALE, 

Attorneys for Defendants. 

Charles II. Dyer and Walter W. Hall on oath say that they 
have read the foregoing Answer by them subscribed and know the 
contents thereof: that the statements therein made of their own 
knowledge are true and those made upon information and belief 
they l>elieve to be true. 

CHARLES II. DYER. 

WALTER W. IIALL. 

Subscribed and sworn to before me this eleventh day of January, 
1911. 

[seal.] JOSEPH R, FAGUE, 

Notary Public, D. C. 


Joint and Separate Answer of Anderson and Murray. 

Filed January 18, 1911. 

****** * 

The joint and separate Answer of the defendants Benjamin F. 

Anderson and William B. Murray to the bill of complaint 
14 herein filed and to the rule to show cause herein issued on the 
ninth day of January, A. D. 1911. 

These defendants now and at all times hereafter reserving to 
themselves all and all manner of benefits of exception that they may 
or can have to the said bill on account of the many errors and in¬ 
sufficiencies therein contained, for answer to so much thereof as 
they are advised it is necessary or material for them to make answer 
to, answering say: 

1-2. They admit the allegations of the first and second paragraphs 
of the bill. 

3. They admit the allegations of the third paragraph of the bill 
except that they say they are not informed as to the mortgage or 
deed of trust therein referred to and, therefore, demand strict proof 
of said allegation. 
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4. They admit the allegation? of paragraph four of the bill, ex¬ 
cept as follows: 

They deny that they represented to the plaintiff on the occasion 
of their visit to her in the said paragraph mentioned, that her son, 
James J. O'Toole had forged certain valuable papers, or any papers, 
or that lie had embezzled or stolen money from them to the extent 
of three thousand dollars or more, or to any extent; or that they 
knew of his whereabouts, or that they proposed to have him arrested 
or brought to Washington in irons, or in any other manner, unless 
the plaintiff would pay them three thousand dollars or execute a 
note and mortgage upon her property; they deny that the plaintiff 
plead with them to delay action against her said son or expressed her 
belief in his innocence or that she told them that if they would 
15 wait she would make good any deficiency on his part as soon as 
it could he ascertained; they deny that she plead with them to 
avoid the disgrace and injury that would ensue to her son’s char¬ 
acter from action alleged to have been threatened by them and that 
they refused to consider her pleas; they especially deny that they 
made any statement or threats that they would have her said son 
arrested if she did not sign the papers in said paragraph mentioned 
before sun-down or at any time; they admit that they did produce 
a promissory note for her signature after having fully and thor¬ 
oughly discussed with her their relations with her said son and his 


conduct with reference to their business as hereinafter more fully 
stated, but they deny that the plaintiff was distracted or had any 
cause to l>e distracted at any information given or statement made 
by them to her of an alleged crime committed by her said son; 
they deny that her signing of said note was under the insistence 


and coercion of them or of either of them or of any one for them; 
they deny that they or either of them, in company with Mr. Howard 
Boyd, called upon the plaintiff upon the day following their first 
interview with her at which the said note was signed; they admit 
that the said Boyd did call upon her upon said following day, but 
they aver that his call was in pursuance of arrangement and under¬ 
standing effected with her at the said first interview; and, upon 
information and belief, they aver that he called alone; they admit 
that said Boyd presented another paper for her to sign and, to the 
best of their information and belief “Exhibit A” to the bill herein 


is a copy of the same. They admit that she did not know of her 
said son’s whereabouts and that they did not tell her where 
16 he was, but they aver that even if there had been any duty 
or obligation upon them to tell her of his whereabouts, 
which they deny, they could not have told her, because they them¬ 
selves did not know, one of the principal purposes of their call upon 
her being, as hereinafter more fully shown, to try to locate him; 
they admit, upon information and belief, that the defendant Harry 
Lamson did call upon the plaintiff with reference to the note signed 
by her but they deny that such call was in the interest of them or 
either of them and aver that it was in his own interest or the interest 
of some other holder of said note, they having transferred the same, 

as hereinafter more fully shown, for value; they denv that thev 

^ «/«/,/ 
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have refused to consent to a cancellation of said note, and aver that 
no demand for such consent has ever been made upon them. If 
such demand had been made, they admit that it would have been 
refused because they say there is no valid reason why said note 
should be cancelled. 


Further answering said paragraph they aver that some time dur¬ 
ing the summer of nineteen hundred and nine they effected an 
arrangement with said James J. O’Toole for carrying on the busi¬ 
ness of selling automobiles, associating themselves with him in the 
relation of co-partners with the intention of ultimately forming a 
corporation. In furtherance of said arrangement they and said 
O'Toole began business under the name of “Southern Automobile 
Sales Company 7 and undertook, as the principal part of their busi¬ 
ness, the sale of automobiles manufactured by the Rider-Lewis Motor 
Car Company, of Anderson, Indiana. Arrangements were made 
with said company by which it was agreed that these defend- 
17 ants and said O'Toole would deposit with said Company the 
sum of Three Thousand Dollars. It was agreed among the 


partners that said O'Toole should travel as salesman, and said sum 
of three thousand dollars, so to be deposited with the Rider-Lewis 
Motor Car Company, was placed in his custody, in the form of a 
certified check, drawn by the partnership to his order, to be by him 
taken to Anderson, Indiana, and paid to said company. Said 
O'Toole left Washington, to go to Anderson, Indiana, ostensibly for 
the purpose mentioned, about July 10, 1909, and shortly thereafter 
returned to Washington and exhibited to defendants a paper which 
he represented to be a contract which he had effected with said com¬ 
pany, showing that he bad deposited with them the sum of three 
thousand dollars as contemplated in the previous negotiations with 
them, which negotiations were conducted by said O'Toole on behalf 
of the partnership. These defendants have since learned that said 
paper was not genuine and had not l>een executed by said company 
as it purported to l>e. Said paper has been returned to said com¬ 
pany and so far as these defendants know, is now in their posses¬ 
sion. After said O'Toole returned to Washington, which was in 
the latter part of July or the first of August, 1909, in pursuance of 
the plans of the partnership he went upon the road as a salesman, 
and after one or two short trips, left for an extended tour of the 
Southern states. Thereafter, with the exception of a telegram sent 
from the City of Atlanta, Georgia, said O'Toole made only one re¬ 
port to the home office of the partnership, that being from the City 
of Birmingham, Alabama, and being on the sixth day of October, 
1909. About this time these defendants became advised that 


18 said O'Toole had not in fact deposited with the said Rider- 
Lewis Motor Car Company the sum of three thousand dol¬ 
lars, as claimed by him and purported to be shown by the pretended 
contract, aforesaid, but that he had in fact paid them only fifteen 
hundred dollars and signed another and different contract showing 
the payment of said sum of fifteen hundred dollars and providing 
for the payment of another fifteen hundred dollars at a later date. 
They also became advised from correspondence coming to them 
from persons to whom said O'Toole had sold automobiles that he 
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was collecting money, representing himself as the agent of the Rider- 
Lewis Motor Car Company and not reporting to these defendants. 
After repeated attempts to locate said O’Toole by telegraph and 
upon his failure to report to the home office from October 6, 1909, 
to November 11, 1909, they finally reached him on said last named 
date at Greenwood, Mississippi, and directed him to stop making 
sales and come back to Washington; blit lie failed to return. There¬ 
upon defendant Anderson went to Anderson, Indiana, for the pur¬ 
pose of protecting the firm with the said Rider-Lewis Motor Car 
Company and paying them, if necessary, the sum of fifteen hundred 
dollars provided by the contract actually made by the said O'Toole, 
as the additional payment. While on this trip said defendant ac¬ 
cidentally encountered said O'Toole at Indianapolis, Indiana, on 
November 26, 1909, which was the first knowledge that these de¬ 
fendants had of his whereabouts after the receipt of a letter written 
by him from Greenwood, Mississippi, on the eleventh day of said 
month. In the meantime, and after the receipt of the said letter 
written from Greenwood, Mississippi, being aware that the 
19 said O Toole had retained out of the said certified check the 


sum of fifteen hundred dollars and had failed to report that 
fact to these defendants and having learned from correspondence 
with various customers with whom he had undertaken to do busi¬ 
ness that he had collected about fifteen hundred dollars more which 
he had failed to report, they consulted counsel, to wit Mr. Howard 
Royd, and, with him, called upon the plaintiff on or about the — 
day of November, 1909. The purpose of said call was to try to 
ascertain the whereabouts of said O’Toole and obtain the assistance 
of his mother in getting him back to Washington and putting an 
end to his representation of the said partnership and of these de¬ 
fendants as members of it, and also to ascertain whether any ar¬ 
rangement could l>e made through her to secure them on account 
of the aforesaid sum retained by him and not accounted for. The 
plaintiff did not know, according to her statement, of the where¬ 
abouts of her said son, nor did these defendants; they did not nor 
did their said counsel charge him with having committed any crime, 
nor did they threaten to have him arrested or brought back to Wash¬ 
ington in irons. They did not attempt, either personally or through 
their counsel, to coerce or intimidate the plaintiff; they simply 
called her attention to the correspondence which they had had and 
the information they had received and stated to her that it would 
l>e imperatively necessary for them to take some action at once to 
protect themselves against loss, not being clear in their own minds 
as to just what action they could take. After a full discussion of 
the entire situation, Mr. Boyd suggested to plaintiff that her 
20 said son might have friends that would assist in making good 
the amount due from him and pointed out the necessity of 
raising the money to pay the said Rider-Lewis Company the addi¬ 
tional sum of fifteen hundred dollars due them, in order to protect 
the contract with them, and prevent a possible forfeiture of the 
fifteen hundred dollars already paid to them. Plaintiff, without 
any misrepresentatoin, coercion, threats or intimidation, on the part 
of these defendants or either of them or of their said counsel, and 
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after all of the facts had been fully placed before her, and for the 
purpose of protecting her son’s credit and interests and making good 
the amount for which lie was responsible, and with a full under¬ 
standing of all of the facts, agreed to sign and did sign a promis¬ 
sory note, payable to the order of the said Southern Automobile 
Sales Company for the said sum of three thousand dollars, and fur¬ 
ther agreed to sign a deed of trust to secure the same, to be pre¬ 
pared and presented to her by Mi*. Boyd on the following day. So 
far from attempting to deceive plaintiff or practice any fraud upon 
her were these defendants in their intention, that their said counsel, 
in their presence, advised plaintiff that she ought not to take any 
action in the premises without consulting a lawyer, but plaintiff in¬ 
sisted that she was perfectly satisfied to give the note and deed of 
trust without consulting counsel. On the following day, as they 
are informed and believe, said Boyd called upon the plaintiff alone 
and presented to her for signature the deed of trust which had been 
prepared by him, as agreed, together with another promissory note 
to l>e substituted for the one signed on the preceding day and being 
for the same amount. They are likewise informed and believe that 
on this occasion said Boyd again advised her that she ought 
-1 1° consult counsel in the matter, but she expressed herself as 

perfectly willing to sign the note and deed of trust and ac¬ 
cordingly did so, whereupon he surrendered to her the note signed 
on the preceding day. 

W ithiii two or three days after receiving said note, being at the 
necessity of immediately raising funds, particularly the sum of fif¬ 
teen hundred dollars required to be paid to the said Rider-Lewis 
( ompany, these defendants endorsed said note in the name of the 
Southern Automobile Sales Company and placed it in the hands of 
defendant Lamson to be negotiated. Within two or three days after 
said note was so delivered to defendant Lamson he brought these de¬ 
fendants the money therefor and they have not since that time been 
in any way interested in it and have not owned it or any part of it. 
Being aware that said note had been obtained in a proper and legiti¬ 
mate way and for a legitimate purpose it never occurred to these 
defendants that there was any necessity for informing said Lamson 
of the circumstances under which it was given by the maker thereof 
and they gave him no information whatever upon that subject. The 
said note was indorsed and negotiated before its maturity and the 
funds derived therefrom were applied towards the obligation of the 
Southern Automobile Sales Company, fifteen hundred dollars thereof 
being paid to the Rider-Lewis Automobile Company in accordance 
with the true contract, the original of which is hereto attached, 
marked "Lxhibit A and is hereby made a part of this answer. 

About the end of the month of November, 1900, the plaintiff being 
advised by the defendant Anderson that he had seen her said 
22 son in the said City of Indianapolis, went to that city, as 
they are informed and brought him back to Washington 
and he thereafter rendered to these defendants a statement of his 
transactions on behalf of the copartnership, in which he charged 
himself with having received the aforesaid sum of three thousand 
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dollars, represented by the cheek aforesaid, and acknowledged that 
lie had paid only lit teen hundred dollars thereof to the said Rider- 
Lewis Company. 

Having, as aforesaid, no longer any interest in said note, they 
have not taken any part in the proceedings for a sale of the property 
under said deed of trust, hut they aver that if said note ha* not heen 
paid, the holder of the same has, so far as they are informed or l»e- 
lievo the right to have the Vaid property sold in satisfaction of the 
said note or any balance due thereon. 

And now having fully answered they pray to he hence dismissed 
with their reasonable costs. 

BENJAMIN P. ANDERSON. 

WILLIAM B. MURRAY. 

MILLAN & SMITH, 

Att’ffs for Defendants Anderson and Murray. 


District of Columbia, ss: 

Benjamin F. Anderson and William B. Murray, l>eing first duly 
sworn, upon their oath say that they are defendants in the hill filed 
herein and have read and subscribed the above answer; that the 
matters and things therein stated as of their personal knowledge are 
true; those stated as upon information and belief they believe to 
be true. 

BENJAMIN F. ANDERSON. 

WILLIAM B. MURRAY. 


23 Subscribed and sworn to before me this 12th day of Janu¬ 

ary, A. D. 1911. 

[seal.] HARRY II. HOLLANDER, 

Notary Public, D. C. 


Order Granting Injunction. 

Filed January 20, 1911. 

******* 

This cause coming on to be heard upon the rule issued on the 9th 
day of January A. I). 1911, requiring the defendants to show cause 
why the restraining order pendente lite should not issue, as prayed 
in the original bill, and having been heard by the court upon the 
original bill, the answers of the defendants, and the exhibits and 
affidavits attached to the rcs]>ective pleadings, and the testimony of 
witnesses having been taken orally in court on l>ehalf of the respect¬ 
ive parties, and having l>een argued by counsel and submitted to 
the court, 

It is this 20th day of January A. D. 1911, ordered that the prayer 
of the original bill for a restraining order pendente lite be granted, 
and that the defendants and each of them, their agents and employes, 
be and they herebv are restrained and enjoined pendente lite from 
selling the property described in the original bill, known as premises 
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1115 14 th Street northwest, Washington, D. C., provided the com¬ 
plainant file an undertaking in tlie usual form as required by the 
rules of this court. 

-4 It is further ordered that the order passed herein on the 

l-th day of January, 1911, providing that the payment of 
cost of advertising he taxed as cost against the plaintiff in the event 
an injunction pendente lite he not granted, is hereby amended so as 
to provide that said costs shall he taxed as a part of the costs in this 
cause when finally determined. 

ASHLEY M. GOULD, Justice. 


Replication. 


Filed March 18, 1911. 


Now comes the plaintiff and joins issue on the answers of all of the 
defendants, in the above entitled cause. 

WILTON J. LAMBERT, 
RUDOLPH II. YEATMAN, 

Attorneys for Plaintiff. 


Answer of George IF. Faris. 
Filed March 20. 1911. 


Now comes George IV. Faris and for answer to the hill of com¬ 
plaint in the above-entitled cause says: 

1. That he admits the allegations in paragraph one of the hill of 
complaint. 

2. That defendant admits the allegations of paragraph two. 

8. That defendant admits the allegations of paragraph 
25 three, except the allegation as to the source from which the 
plaintiff derived her property, of which he has no knowledge 
and can neither admit nor deny the same. 

4. That the defendant has no knowledge of the facts set out in 
paragraph 4 except that he is the present holder of the said $3000 
note, secured by a trust and referred to in said paragraph, and he 
directed the trustees to foreclose. That he calls upon the plaintiff 
to strictly prove all material facts and circumstances as therein 
alleged, which he neither admits nor denies because he has no 
knowledge or information concerning the same, hut he alleges that 
he was in no way a party directly or indirectly to the transaction 
described therein. 

5. Answering further defendant says that he first met Catherine 
R. O’Toole a few days sul>sequent to*November 11, 1909, and was 
introduced to her by Harry Lamson who had the said $3000 note, 
and was endeavoring to negotiate it to defendant. That the defend¬ 
ant and Lamson called at the house of Mrs. O Toole to examine the 
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property securing the note and at that time Lamson told Mrs. O’Toole 
that he had been talking to defendant about purchasing the note 
that she had given to the Southern Automobile Sales Company. Mrs. 
O'Toole said that the note was all right, and that she had signed it. 

Lamson at that time had the note with him. A day or two after 
said visit the defendant Murray, who was one of the parties in the 
Automobile Sales Company and defendant called on Mrs. O’Toole 
and she again informed defendant that the note was bona Ode. De¬ 
fendant was informed at that time that her son was con- 
21) nected with Murray and Anderson in the automobile business. 

Defendant told Mi’s. O’Toole that if the matter was satisfac¬ 
tory and that he found out the title to be good; that he would take 
the paper, and before leaving the store Mr*. O’Toole spoke privately 
to defendant and asked him if lie took the paper if she could pay it 
at anv time before maturity. 

6. That in neither of these conversations did Mrs. O’Toole inform 
the defendant that said note had been secured from her by fraud, 
duress, or misrepresentation, and she said nothing that would in¬ 
dicate such to be the fact or put a reasonably prudent man upon his 
guard, and the defendant had no knowledge or information of any 
such facts at. the time he purchased said note. 

7. That on or about November 27, 1900, the said Lamson brought 
Mrs. O’Toole’s check for $1500 to defendant and in presenting it said 
that it was Mrs. O’Toole’s check for application on the said note 
and that Mrs. O’Toole wanted Lamson to bring her the note, and 
show defendant’s endorsement of the payment. Thereupon the de¬ 
fendant endorsed the payment of $1500 on the back of the note and 
turned it over to Lamson to exhibit to Mrs. O’Toole, and in ten or 
fifteen minute* thereafter Lamson returned the said note to de¬ 
fendant, saving that he had showed the endorsement of payment to 
Mrs. O’Toole. 

8. That before purchasing the said note the defendant made in¬ 
quiries as to the value of the property securing said note and the 
incumbrances thereon at the time and also consulted Judson T. Cull 
as to the status of title. That after assurances on the part of Mr. 

Cull that the title was good subject to a former trust and this 
27 one. the defendant then completed negotiations for the pur¬ 
chase of said notes by paying $2900 in cash for the same. 

9. That the defendant relying upon the report as to title, this 
examination and information as to the value of security, and the 
statements of Mrs. O’Toole as to the validity of said note, purchased 
the same between November 20, 1909, and November 24, 1909, both 
inclusive, in due course of business, l>efore maturity and without 
notice of any defenses whatever to the same, paying therefor to said 
Lamson $2900. That defendant had no knowledge of the circum¬ 
stances and conditions set out in paragraph four of the bill, or of 
the claim set out therein by the plaintiff until he read them in the 
plaintiff’s bill of complaint. 

10. About the middle of Deceml>er. 1909. defendant called at the 
store of Mrs. O’Toole 'and told her that he had come because she 
expressed a wish to pay the balance of the note, and as the defendant 
was going away and would l>e gone for some weeks, he would leave 
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the note at the United States Trust Company, if at any time she 
desired to take it up; and the defendant did so leave the note. At 
the time of this conversation Mrs. O’Toole gave the defendant no 
information as to any claim on her part as to the invalidity of said 
note. 

11. About January 11, 1910, when the note matured the defend¬ 
ant called upon Mrs. O’Toole and reminded her that she had not 
paid the note and that lie had dropped in to see her about it. Mrs. 
O'Toole said she was expecting to get the balance of the money, 
but had not yet been able to get it so far and for the defend- 

28 ant to come back in a week or two. That the defendant did 
call as requested by Mrs. O’Toole, and she again said that she 

had not yet arranged to get the money. That in none of these visits 
was a word said by Mrs. O’Toole to defendant about anything being 
wrong with her son or as to the invalidity of the note or anything 
said to put defendant on his guard. 

1*2. That the defendant was awav from the citv much of the time 
from April 1, 1910, to about the middle of November, 1910, and 
part of the time he was in Europe and part of the time in Indiana, 
and was not located in Washington to look after business until alxmt 
the middle of November, 1910. 

13. That after that time the defendant got in communication 
with Mrs. O’Toole and she directed him to see her attornev. 

%j 

14. That after the purchase of the said note by the defendant on 
or aliout November 24. 1909, it has never been out of the defendant’s 
possession and he is and has always been since the purchase the 
l>ona tide holder of the same and no other individual or corporation 
has any interest, part, share or parcel, in the said note except the 
defendant. 

And now having fully answered the defendant prays to be dis¬ 
missed with his reasonable costs. 

GEORGE W. FARIS, 

Defendant. 

WILSON «fc BARKSDALE, 

Attorneys for Defendant. 

George W. Faris on oath says that he has read the foregoing 
answer by him subscribed and knows the contents thereof; that the 
statements therein made of his own knowledge are true and those 
made upon information and belief he believes to be true. 

GEORGE W. FARTS. 

29 Subscribed and sworn to lief ore me this Eighteenth day of 
March. 1911. 

f seal. 1 ANNIE B. LEPLEY, 

Notary Public, D. C. 

Order Referring Cause to Auditor. 

Filed November 19, 1912. 

* * * * * ' * * 

This cause coming on to be heard upon the pleadings and the 
testimony, having been argued by counsel and duly considered by 
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the Court and the Court being of the opinion that the defendant 
(leorge \\. Faris is a bona tide holder of the promissory note referred 
to in these proceedings and that the said note and deed of trust se¬ 
curing the same were not procured by fraud and being also of the 
opinion that the injunction heretofore granted in this cause was 
wrongfully and inequitably sued out, it is this 19th day of Novem¬ 
ber, 1912, ordered that this cause be, and the same is hereby, re¬ 
ferred to the Auditor of the Supreme Court of the District of Co¬ 
lumbia to ascertain the amount of damages sustained by the de¬ 
fendants, or any of them, by reason of the wrongful and inequitable 
suing out of said injunction; that the Auditor shall also ascertain 
whether the defendants Charles II. Dyer and Walter W. Hall are 
entitled to half commissions as trustees under the deed of trust 
marked “Exhibit A" to the bill in this cause, whether such half¬ 
commissions should be allowed in this case, and if so the 
30 amount thereof; it is further ordered that the said Auditor 
ascertain whether the defendants, or any of them, should be 
allowed counsel fees in this cause either because of the wrongful and 
inequitable suing out of the said injunction or because of the pro¬ 
visions of the said deed of trust and if counsel fees should be al¬ 
lowed the Auditor shall state the amount thereof. 

THOS. H. ANDERSON. Justice. 


Report of Auditor. 


Filed December 21, 1912. 


The bill in this cause was to enjoin the sale of certain real prop¬ 
erty belonging to the plaintiff under a deed of trust from the plain¬ 
tiff, to secure a note executed by her; and for delivery of said note 
for cancellation and the release of said trust referred to. Injunction 
pendente lite was granted, and upon the issues raised by the bill and 
answers and the proof taken in the cause, decree was subsequently 
passed, and the cause was referred to the Auditor to ascertain:— 

1. The amount of damages sustained by the defendant- or any ot 
them by reason of the wrongful and inequitable suing out of the in¬ 
junction ; 

2. Whether the defendants, Dyer & Hall, trustees are entitled to 
half commissions under the deed of trust in controversy; whether 
said half commissions*shall be allowed in this cause; and if so, the 

amount thereof. 

31 3. Whether the defendants or any of them should be al¬ 

lowed counsel fees in this cause, either because of the wrong¬ 
ful suing out of the injunction or because of the provisions of said 
deed of trust; and if so to be allowed, the amount thereof. 

After due notice I proceeded with the reference, and I return 
herewith the testimony and exhibits. 

The claims of the defendants are for the expenses of advertising 
the sale, including the auctioneer’s fee for services, notarial fees, 
costs of copies of testimony taken in the cause, the half commis- 
3—2568a 
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sions of the trustees under the deed of trust, and counsel tees for the 
solicitors for the defendants. 

In the Schedule hereto annexed 1 show the proper allowances to 
l>e made. First of the damages caused by the injunction, being the 
expenses of sale; second, the costs of the defendants; third, the com¬ 
missions due the trustees under the deed of trust; and fourth, coun¬ 
sel fees which defendant* trustees are entitled to have allowed. 

As damages 1 have allowed the expenses of the advertisement of 
sale under the deed of trust. As costs 1 have allowed the fees of the 
examiner and commissioner tor the defendant-, the Auditors tee 
for this reference, and the deposition and docket fees. 1 have re¬ 
jected the claims for expenses of reporting testimony in open Court 
and the copies of testimony procured from the examiners, as well 
as notarial fees: l»eing neither the proper -object of damages nor of 


costs. 

It is contended by counsel for the plaintiff that the de- 
;\2 fendant* trustees are not entitled to their half commission* 
under the deed of trust or to counsel tees: 

1. Because the Court is without jurisdiction to enter a personal 
decree against the plaintiff and her surety for the items claimed, the 
same being payable out of the proceeds of the sale of the property 
under the terms of the trust, and a decree allowing the same in this 
cause being in effect an enforcement of the contract which the suit 
was brought to cancel.—that is. the deed of trust. 

2. Because the terms of the deed of trust do not contemplate the 
allowance of costs and expenses and counsel fees in a case such as 
the present one. hut of such allowances for litigation with person- 
other than the maker of the trust. 

These contentions are based upon the assumption that these allow¬ 
ances are claimed under the terms of the trust, it being settled in 
tliis jurisdiction in the case of Tullock vs. Mulvane, 184 l . S. BB . 
that counsel fees are not allowable as damages on injunction bonds. 

The deed of trust recites that: 


‘ Whereas the party of the first part desires to secure the prompt 
payment of said debt, and interest thereon, when and as the same 
shall Income due and payable, and all costs and expenses incurred 
in respect thereto, including reasonable counsel fees incurred or 
paid by the said parties of the second part or substituted trustee, or 
bv any person hereby secured, on account of any litigation at law or 
in equity which may arise in respect to this trust or the property 
hereinafter mentioned,” * * * etc. 

This quotation is followed by the granting clause and the trusts 
upon which the grant is made, among which is the trust to sell in 
default of payment of the note secured, interest, money ad- 
.°>d vanced. costs, charges, commissions, etc., followed by this 


language:— 

“* * * and of the proceeds of said sales: Firstly, to pay all 

proper costs, charges, and expenses, including all fees and costs 
herein provided for, * * *” 

Finally, in the deed it is: 

* * agreed that if the said property shall he advertised for 
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sale as herein provided and not sold, the trustee or trustees acting 
shall he entitled to one half the commission above provided, to be 
computed on the amount of the debt hereby secured. * * *" 

It is true that to make any allowances in this cause under the 
provisions of deed of trust would be undertaking to enforce the 
provisions of the trust, when the suit was brought for its cancella- 
tion and not for its enforcement, but I am of the opinion that 
that does not deprive the Court of jurisdiction in this cause to render 
a personal decree against the plaintiff. The plaintiff being in¬ 
debted to certain of the defendants, undertook bv a solemn contract 
under seal to make that indebtedness a lien and charge upon her 
real property, and in so doing, covenanted to impress as a first lien 
upon said property any costs, expenses and reasonable counsel fees 
incurred by her grantee or by any persons secured by the trust on 
account of any litigation which might arise in respect to the trust 
or the property impressed with the lien of the trust. This language 
is certainly broad enough to cover such a proceeding as the present 
one which was brought to cancel the contract itself, repudiated by 
the plaintiff: and unsuccessfully brought, leaving the contract a 
valid and subsisting one. 

It is said that the parties should be left in the status they occu¬ 
pied at the time the suit was brought: the plaintiff to have 
.*{4 the right to pay the note and to secure the release of the 
trust, or upon her failure to pay the note, the trustees to sell 
under the terms of the trust. But it seems to me that the true 
solution i< to restore the parties to the status which they occupied 
before the advertisement for sale, making to the defendant* trustees 
allowances for their costs, expenses and counsel fees incurred by 
reason of the wrongful act of the plaintiff in undertaking to repudi¬ 
ate her contract. Suppose that the plaintiff’s contention in this 
case should be upheld and the defendants left to their remedy 
under the terms of the trust. Tn the event that the plaintiff should 
pay the note it will not be seriously contended. T think, that the 
trustees could be compelled to release, without in some forum of 
the law having the right to have their claim adjudicated and these 
expenses and counsel fees reimbursed to them as well as their half 
commissions for the ineffectual attempt to sell: basing their claims 
upon the terms of the trust itself. Suppose on the other hand, 
the plaintiff should fail to pay the note and the pro]>erty should 
bo sold, it will not be seriously contended, T think, that after reim¬ 
bursing themselves for such costs, expenses and counsel fees, and ap¬ 
plying the balance upon the note of the plaintiff, the holder of said 
note, if there should be a deficiency, would have a right of personal 
action against the plaintiff in this cause for the recovery of that 
balance. So it is that -this Court having jurisdiction of all the 
parties and of the subject matter, to wit: the trust itself, will under¬ 
take to adjust all the equities between the parties at this 
35 time. To do otherwise would be for this Court to foster, con¬ 
trary to the policy of the law. other litigation; instead of 
undertaking, as it* dutv is. to settle once and for all, all matters 
which should be properly settled and adjusted between the parties. 
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1 am clearly of the opinion, therefore, that the Court has, in this 
cause, the right, irrespective of the allowance of damages under the 
injunction bond, to give a decree against the plaintiff for the costs, 
expenses and counsel fees incurred by the defendant trustees in 
litigation under this contract which the plaintiff attempted to re¬ 
pudiate. She is clearly estopped. 

Moreover, eliminating all questions of the right of the defendants 
to allowance of counsel fees under the injunction l>ond, which they 
are unquestionably not entitled to. and eliminating the question 
of their right to counsel fees under the terms of the trust, which 
they are. I think, as unquestionably entitled to; this is a case where 
the Court in a different situation would in the exercise of its dis¬ 
cretion have the right, to assess, as is sometimes does, against one 
partv the counsel fees incurred bv another. It was the duty of the 
trustees to defend the trust. That trust was unsuccessfully attacked 
by the maker of it in a suit against the trustees and others. I 
have no doubt in that situation alone the Court has a right to assess 
the counsel fees of the trustees against the maker of the trust liti¬ 
gating against them. 

T have, therefore, reported the amount of commission due to the 
trustees under the deed of trust: and the amount of a reason¬ 
ed able allowance of counsel fees to the solicitors for the defend¬ 
ant trustees. The testimonv introduced bv the defendants 

• • 

as to the value of the services of the solicitors for the defendants, 
fixes an amount higher than 1 have allowed. T do not understand 
that the Court is bound by testimony of this character, the matter 
of such allowance being entirelv within its sound discretion, and I 


regard the amount fixed bv me as reasonable in view of the sendees 


performed and the amount in controversy. In fixing this amount I 
have considered the docket fee allowed under the statute as properly 
forming a part of the allowance, making the total allowance to the 
solicitor $300. 


Dec. 21. 1912. 


TOUTS A. DENT. Auditor. 


Schedule. 


Damages and Costs Ascertained. 


Auctioneer’s fee.*. 5.00 

Advertisement Court Record. 1.00 

“ Herald. 34.40 

- 40.40 

Costs: 

Examiner and Commissioner. 104.05 

Auditor . 40.00 

Deposition and docket fees. 42.50 

- 187.15 
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37 Commissions Due under Trust. 


Charles II. Dyer and Walter W. Hall, Trustees, 

3% on debt secured— 

Balance note.. 1,500.00 

Interest from March 11, 1910, to Dec. 

31, 1912, at 6%..... ... 252.50 


3% on. 1,752.50 52.58 

Counsel Fee to which Defendant Trustees Entitled. 

\ 

Wilson A: Barksdale, solicitor- for defendants. 280.00 


LOUTS A. DENT, Auditor. 

Exceptions to A wlitors Report. 

Filed December 30, 1912. 

******* 

Now comes the plaintiff, Catherine R. O’Toole, and excepts to the 
report of the Auditor, fded herein on the 21st day of December, 
1912, and each and every item of allowance shown by the schedule 
filed with said report, for the following reasons: 

(1) That this court and the Auditor are without jurisdiction to 
enter a personal decree against the plaintiff and her surety for the 
items claimed the same being payable out of the proceeds of the sale 
of the property under the terms of the trust. 

88 (2) That the terms of the deed of trust do not contem¬ 

plate the allowance of costs and expenses and counsel fee< in 
a case such as the present. 

(3) That the allowance for counsel fees is excessive. 

WILTON J. LAMBERT. 

RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 

To Andrew Wilson, Attorney for Defendants: 

Take notice that aforegoing will he for hearing on the 10th day 
of January, 1913. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 

Order Overruling Exceptions to & Ratifying Auditor's Report. 

Filed February 3, 1913. 

******* 

This cause coming on to be heard upon the exceptions to the re¬ 
port of the Auditor filed in this cause on the 21st day of December, 
1912, and the same having been argued by counsel and duly con- 
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sidered by the Court it is this 3d day of February, 1913. ordered that 
said exceptions be. and the same are hereby overruled: and it is 
further ordered that the said report of the Auditor be and the same 

is herebv ratified and confirmed. 

TIIOS. II. ANDERSON, Justice. 

Decree. 

Filed February 3. 1913. 


This cause coming on to be heard upon the pleadings, the testi¬ 
mony, including the reference to and report of the Auditor and 
confirmation thereof, and having been argued by counsel and duly 
considered by the Court, it is this 3rd day of February. 1913. or¬ 
dered, adjudged and decreed that the injunction heretofore granted 
in this cause be and the same is hereby dissolved; it is further or¬ 
dered, adjudged and decreed that the plaintiff Catharine R. O'Toole 
and the Illinois Surety Company, a corporation, pay to the defend¬ 
ants Charles II. Dyer and Walter W. Hall, trustees, damage- and 
costs amounting to one hundred eighty-seven dollars and fifteen 
cents ($187.15) as reported by the Auditor of this Court; it is further 
ordered, adjudged and decreed that the plaintiff Catherine R. 
O’Toole pay to the defendants Charles H. Dyer and Walter W. Hall, 
trustees, the sum of fifty-two dollars and fifty-eight cents as commis¬ 
sions due as reported by the Auditor of this Court; it is further 
ordered, adjudged and decreed that the plaintiff Catharine O’Toole 
pay to Charles II. Dyer and Walter W. Hall, trustees, or to Wilson & 
Barksdale their attorneys the sum of two hundred eighty dollars 
($280.00) as counsel fee as reported by the Auditor of this Court; 
it is further ordered that execution as at law issue against the plain¬ 
tiff Catharine R. O’Toole and the Illinois Surety Company, a corpo¬ 
ration. for the sums hereinbefore decreed to be by them paid; 
40 it i*s further ordered, adjudged and decreed that the bill of 
complaint be and the same is hereby dismissed, with costs 
accruing after the said report of the Auditor and not included 
therein. 

THOS. H. ANDERSON, Justice. 

Order Allowing Appeal and Fixing Bond. 

Filed February 7, 1913. 


The complainant, Catherine R. O’Toole, and the Illinois Surety 
Company, in open court having prayed an appeal to the Court of 
Appeals of the Ditsrict of Columbia from the order passed herein 
overruling the exceptions filed by the complainant, to the report of 
the Auditor herein, and from the final decree entered herein on the 
3rd day of February, A. D. 1913, it is by the court, this 7th day of 
February, A. D. 1913, ordered that said appeal be, and the same 
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hereby is, allowed as of February 3rd 1913 and that the penalty of 
the bond on the said appeal, if for costs only, is hereby fixed at the 
sum of $100, and if to act as a supersedeas, at the sum of $3,000 
00 / 100 . 

By the Court: 

THOS. H. ANDERSON, Justice. 
Memoranda. 

February 21, 1913.—Bond of plaintiff on appeal for $3,000 ap¬ 
proved and filed. 

41 March 19, 1913.—Time to submit statement of evidence 
extended to the 11th day of April, 1913, inclusive. 

April 4, 1913.—Time to file transcript of record extended t<» the 
4th day of May, 1913, inclusive. 

April 11, 1913.—Plaintiff's statement of evidence filed. 

May 2, 1913.—Time to file transcript of record further extended 
to and including the second day of June, 1913. 

Assignment of Errors. 

Filed May 27, 1913. 

5|e j|c j|c j|c 3^ 3(t 

The Court erred: 

(1) In refusing to grant the prayers of the bill of complaint; 

(2) In dissolving the preliminary injunction; 

(3) In decreeing that the plaintiff and the Illinois Surety Com¬ 
pany pay to the defendants, Dyer and Hall, trustees, damages 
amounting to $187.15. 

(4) Tn awarding to the defendants, Dyer and Hall, Trustees, the 
sum of $52.58 as commissions, and the sum of $280 as counsel 

fee; 

42 (5) In overruling plaintiff’s exceptions to the report of 
the Auditor; 

(6) Tn dismissing the bill of complaint. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Plain tiff. 

Designation of Record. 

Filed May 27, 1913. 

* * * * 5fC * * 

To John R. Young, Clerk: 

In making up the record on appeal in the above entitled cause, 
you are hereby directed to include in the transcript of record there¬ 
for the following papers: 

(1) Bill of complaint without exhibit, filed January 9th, 1911; 
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(2) Joint and separate answer of the defendants, Benjamin F. 
Anderson and William B. Murray, tiled January 18th, 1911; 

(3) Answer of the defendant, Harry Lamson, tiled January 12th, 

1911; 

(4) Joint answer of the defendants, Charles II. r a 
W. Hall, as trustees, tiled January 12th, 1911; 

(5) Separate answer of the defendant. George W. Paris, tiled 
March 20th, 1911: 

43 (6) Order dated January 20th, 1911, granting injunction 

pendente lite ; 

(7) Replication; 

(8) Order dated November 19th. 1912, referring cause to Auditor. 

(9) Report of Auditor; 

(10) Plaintiff’s exceptions to Auditor’s report; 

(11) Order overruling exceptions to and ratifying Auditor’s re¬ 
port ; 

(12) Final decree dated February 3rd, 1913; 

(13) Order allowing appeal dated February 7th, 1913; 

(14) Memo.: Supersedeas bond given; 

(15) Assignment of errors; 

(10) Memo.: Time within which to file transcript of record on 
appeal extended to dune 2nd, 1913, inclusive; 

(17) This designation of record. 

WILTON J. LAMBERT, 
RUDOLPH II. YEATMAN, 

Attorneys for Plaintiff. 


44 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John IL Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
43, l h> t 1 i inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 29865 In Equity, wherein Cath¬ 
erine R. O'Toole is Plaintiff and Harry Lanison et als. are Defend¬ 
ants, as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 2nd dav of June, 1913. 

| Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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45 In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

Equity. No. 29865. 

Catherine R. O'Toole, Plaintiff, 

vs. . 

Harry Lamson et al., Defendants. 

Statement of Evidence. 

Plaintiff’s Testimony in Chief. 

Catherine K. O'Toole, the plaintiff, testified as follows: 

She knows the defendants, Murray and Anderson when she sees 
them; they called on her the early part of November, 1910, at 1115 
14th Street, her place of business; her sister and Mr. Boyd and these 
two defendants were present at the time; it was in the evening, be¬ 
tween four and five o’clock, when Mr. Murray and Mr. Anderson 
and Mr. Boyd came in and asked to see her alone, and she took them 
back where there was a large ice box, and he said that they came 
to tell her that her son had embezzled and forged; she told them she 
hardly thought that of him, but of course, he was not there to speak 
for himself; she thinks it was Mr. Anderson who told her that, but 
all three were there together. They said they would have to have 
$3,000, and she told them she did not have that much money, and 
they said they had to have it before the sun went down, or else they 
would have her son arrested and brought home in chains, is 

46 the way she understood them ; she begged them not to do 
that and to wait a little while, as she was selling the house. 

and would give them the money in cash; they would not wait, and 
said they had to have it that evening, before the sun went down; she 
told them that she had not the money, and they said she had a 
house at 3210 17th Street, but there was a small payment on it; 
they told her she had the house she lived in. and she told them there 
was a mortgage on it ; they said they would take a second mortgage 
in the sum of $3,000; at the time she was so worried she signed it. 
She does not know what she signed, but it was a paper of some kind 
for the money on the house. They got her to sign the paper for the 
house, of course, she had no money to give them, she had to give 
the paper to protect them. Mr. Murray and Mr. Boyd came the next 
day with a paper, saying it would make it more legal. About the 
24th. Mr. Murray brought Mr. Paris in and introduced him. and the 
latter asked her if she had signed this paper. She said “Yes” she 
signed it, and then Mr. Faris said, “Do you know why you signed 
it”? She told it was to protect her son. who was away. Mr. Faris 
said he represented the American Security & Trust Company, and 
came in their behalf and asked her if she knew what she was doing 
when die signed it, and she «aid, “T signed to protect mv son who is 
out of town.” He asked if her son knew she had signed it. and she 

4—2568a 
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said, “No.” On the *27th, Mr. Lamson came in and collected on the 
note, she giving him a check for $1,500. Mr. Lamson called again 
January 0th; he had called several times previous to that, but said 
it was not due. On the 9th he said the note was due, and she would 
have to pay it. Her son was home and she ignored the note and 
told him to see Mr. Lambert, but he would not see Mr. Lambert, and 
he said he would foreclose it. Mrs. McArdle was present at the time 
Messers. Murray, Anderson and Bavd called, and Mr. laris called 
on her at 1115 14th Street, when her daughter. Anna May O'Toole, 
was present. At the first conversation with Mr. Boyd et al., they 
made the remark that her son would he brought home in 
47 in irons if she did not pay the money. She received no 
consideration for the note that she gave or the deed of trust 
she signed. The first knowledge that attempt was being made to 
foreclose on the mortgage came from a friend who told her the house 
was up for sale. She also received a notice from Mr. Weschler, the 
auctioneer. Mr. Faris had called her up before that and wanted to 
know if she would not go to his house to see him, and she told him 
he would have to go to see Mr. Lambert. Mr. Faris first called on 
her in reference to the note about two weeks after she had signed 
the paper. Witness then repeats her first interview with Mr. Faris, 
and adds that the only thing Mr. Murray said was that he left it to 
Mr. Faris, and further, that he said, “Yes. to protect her son.’* At 
that time she was hanking at the American Security & Trust Com¬ 
pany. Neither Mr. Murray, Mr. Anderson or Mr. Boyd, when they 
first called on her, told her where her son was, they did not know 
where he was and she did not know where he was, either. Mr. 
Lamson called after Mr. Faris had called. She understood Mr. 
Lamson to say that the note belonged to him. The trust was exe¬ 
cuted in November, 1909. The first she heard from her son was 
around about December. 1909. She went to Indianapolis, and 
bn.light him home; Mr. Anderson then told her lie was there, which 
was after the note had !>een made out. They came and said he had 
been there. Mr. Anderson came back and said her son was in In¬ 
dianapolis, and that he had overdrawn $500 more, and she told him 
she would not give another cent until her son came home. She is a 
widow. 

On cross-examination, this witness testified as follows: 

Prior to November 10th, 1909, she never knew Mr. Murray per¬ 
sonally; saw him coming in and out talking to her son; does not 
remember the first time she saw Mr. Murray; has not known him 
for a considerable time; her son left Washington in September, 
prior to the giving of this note; did not see her son from the 
4<S time he left Washington in September, until about first of 
December, 1909, or probably the latter part of November; 
he was in Indianapolis on the first of December; does not know 
where he was in the summer of 1909; he was in Washington and 
had traveled in other places too; may have been here in July—she 
cannot rememlier ; was here part of the time in August, but whether 
all the time she cannot remember; does not remember when he 
went into this Automobile Sales Company with Anderson and 
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Murray; that was something she was not concerned about; she did 
not know anything about her son's business affairs; did not know 
Murray and Anderson; only saw them come in and out, talking to 
her son; does not think she was introduced to them; was not ac¬ 
quainted with them; did not hear from her son frequently from 
September until December; may have heard from him; knew he 
was interested in this business; did not go to the store of the Auto¬ 
mobile Sales Company; never interfered in his business at all; was 
never at that store; was not there when he left in September; Mr. 
Murrav nmv have called often at her house from the time her son 

V 

left in the early part of September; does not remember the number 
of times; he called occasionally to see her in regard to her son; 
could not tell how often he called in October; she talked to him once 
in a while; he came to see where her son was; does not know about 
the business affairs; was not concerned in them; did not know that 
the Sales Company had a place; saw Mr. Anderson in her store after 
her son left; does not know the number of times, but not as fre¬ 
quently as she saw Mr. Murray; Murray may have been at her store 
or house on the morning of November 10th, 1900. but she cannot 
remember exactly; does not remember whether she had a conversa¬ 
tion with Murray trying to locate her son. and talking over the state 
of her son’s business with the Automobile Sales Company; she would 
not know anything about his business; cannot remember whether 
she had a conversation with Murrav on the morning of 
49 N< )vember 10th, 1909. or before the first note was given; 

remembers seeing Murray occasionally, but does not remem¬ 
ber the dates; was very much worried because she did not hear from 
her son: guesses she and Murray were trying to locate him, and up 
to that time had not located him, and did not know where lie was; 
does not think Anderson was in her store or house on the 10th of 
November, 1909, prior to the time he called with Boyd and Murray 
when the note was given. Does not remember whether he was there 
the day before; both of them came in off and on. and asked her if 
her son had returned; they said he — doing good, and that is all 
she remembers; as far as the business was concerned, she did not 
know anything about it; first saw Mr. Lamson when he came in for 
the interest on the note; he had been in liefore with Mr. Faris, and 


Faris introduced him: could not tell whether Lamson brought Faris 
and introduced Faris to her; they both came in at one time; does 
not know which one introduced the other; but thinks it was Mr. 
Faris who said Lamson would collect the note; Mr. Faris did not 
ask anything in regard to the place or the making of the loan of 


Jftf.OOO, or the purchasing of the note: he came with Mr. Murray 
and had the note and Mr. Murray said Faris represented the Ameri¬ 
can Security & Trust Company, and she supposed that after giving 
the note on the trust company, he was one of the officers of that 
place; Faris asked her if she had signed it, and she said she had. 
Faris said, “do you know what you signed it for,” and she said “to 
protect my son.” He further said, “does your son know that,” and 
she said “he does not—he is not here.” Faris did not sav lie was 


leaving the note with Mr. Claughton of the United States Trust 
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Company, but said lie represented the American Security & Trust 
Company. She could not l>e mistaken; Mr. Murray was with him 
when he said that; her daughter was also present; it was in the 
morning, within two weeks after the time the note was first given; 
told Faris she had signed the note as a protection for her 

50 son; did not say it was to protect her son's business, but said 
she signed it to protect her son; business was not mentioned; 

he asked her if she signed the note, and she said, “Yes;" he said he 
represented the American Security A Trust Company, and she 
thought he was going to represent them on account of her making 
the note out in their favor; upon being shown the note, she identi¬ 
ties her signature; cannot rememl>er whether that is the paper he 
showed her or not, but that is her signature: does not rememl>er 
whether he showed her a paper that day or not; rememl>ers his ask¬ 
ing her about it—asking her about if she had seen a paper; thinks 
he did show her a paper when he asked her that question; cannot 
remember whether the note shown her is the paper he exhibited; 
to the l>est of her recollection the paper shown to her by counsel is 
the one: at the time it was stated to her that her son had embezzled 
and forged. Boyd. Murray and Anderson were together; she thinks 

Anderson made the statement, but she was in such a state, as anv- 

« 

body would have been, so excited and worried, she did not reallv 
know: Mr. Murray said it looked like her son had embezzled and 

t- 

forged, and on the same dav thev all were there; Murray and An- 
derson said that her son had embezzled and forged; it looked like 
it. and if they did not get the money, thev would have him arrested; 
she thinks it was Anderson who said that; all three were together; 
Anderson said he would have her son arrested; does not rememl>er 
whether Mr. Murray said anything about having him arrested; Mr. 
Anderson said it: they were all three together, and she thinks the 
three understood what they were doing, but that she did not; some¬ 
body said that they would have her son brought back in irons if he 
did not get the money before the sun went down; they told her 
they did not know where her son was. and she did not know where 
he was; they said they would find out where he was; she supposes 
so. when they said they would have him brought back; both she and 
Messrs. Anderson and Murray had been trying to find out where he 
was*for sometime, and had not succeeded: thev told her thev 

» I ts 

51 could not locate him; her sister, at the time of that conversa¬ 
tion, was in some part of the store; she was in back of the 

ice box; the store runs thirty feet: her sister was in front waiting 
(Hi the store at the time; some one came in and she waited on them, 
and they went out: she called her sister back; her sister came back 
of the ice lx>x. which is about five feet from the wall; her sister was 
there when the notes was signed, and took part in the conversation; 
her sister said she would not believe such a thing of her son; that 
it would have to be proved; then Mr. Boyd did acknowledge, after 
the note had l>een signed, that it would have to be proved l>efore 
they could accuse him of it; does not remember *Mr. Boyd stating 
to her on that occasion that they did not have any information as 
to whether her son had done anything wrong or not, except the cor- 
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respondem/e they had in their possession, which had come to the 
company in which they were interested; cannot remember anything 
she read that dav; could not sav she read anv considerable amount 
of correspondence concerning her son’s matters and his relationship 
with this company that might have been shown to her bv Mr. Boyd 
or Murray or Anderson; she tried to look at something, but could 
not see a letter; could not see anything; does not remember Mr. 
Boyd giving her any correspondence of any kind; they said some-, 
thing about information they had from the Rider-Lewis Automobile 
Company about certain funds which were supposed to have been 
deposited with the Rider-Lewis Company, but had not been so de¬ 
posited, and that in order to continue their business as representa¬ 
tives of the Rider-Lewis Automobile Company it would be necessary 
for them to get the money and make the deposit with the Rider- 
Lewis Company at Anderson, Indiana; does not remember what was 
said about it; does not remember that they, on that occasion, told 
her it would be impossible for the business of their company to go 
on unless they could get this dejwsit with the Rider-Lewis 
52 Company at Anderson, Indiana; they did not ask her on that 
occasion what could be done about it: thev did not ask her 

t- 

what could be done about anything; they only said about the em¬ 
bezzlement and forgery; does not remember them telling her there 
was a sum in excess of $2,000 they would have to make up in some 
way. and does not remember their asking her if she knew how it 
could l h? done, and that she told them she did not know how it 
could be done except that she should pay it herself; they said they 
had to have the money before the sun went down, or would have 
him arrested; Anderson said that; she did not say on that occasion 
that she was desirous of protecting her son’s interest in the business 


and would pay it, and the only way she could pay it conveniently 
at the time would be to give a note, and that she did not ask them 
if they could use that; she did not say she would protect it in any 
wav; Mr. Anderson said thev had to have the monev, and if thev 
did not get it before the sun went down, they would have him 
brought back in irons. She said, “Only wait a week or two and I 


will give you the money;" they said they could not wait that long— 
they had to have it that evening; they said to give them a mortgage; 
that was sometime in the evening, along towards dusk; she did not 
know whether they could get the money that evening if she gave 
a note, or what thev could do; thev did not give her anv time for 
that; she did not think or anything; they almost paralyzed her at 
the time; does not remember reading what was in the paper; they 
may have had a number of papers and letters, but she could not 
see anything; does not remember Mr. Boyd stating that he would 
prefer that she get an attorney; it would have been too late in the 
evening she supposes to get any one; Mr. Boyd never mentioned any 
names of attorneys to her; he did not suggest Mr. Lambert’s name; 
he did not suggest that she see Mr. Michael Keane or Mr. Lambert, 
either on that day or on the next day; the next day when he 
53 came up he only came with Mr. Murray with the paper to 
make it more legal. Either Mr. Murray or Mr. Boyd said 
that. They were together. She saw the paper, which is the original 
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deed of trust, on the lltli day of November, 1909, but did not read 
it. She has read it now and identifies her signature. Either Mr. 
Boyd of Mr. Anderson had the paper, and they took it away with 
them. Mr. Murrav and Bovd were there when this was signed. The 
only persons there on this occasion were herself Mr. Boyd, Mr. Mur¬ 
ray and her daughter. Her sister was there. On both November 
10th and 11th. She was in the store when that paper was signed: 
the front part of the store; she does not know that her sister \\a^ 
in the front part of the store at the time—it might have been in the 
back; no other persons were present than the four she first men¬ 
tioned: did not know Lamson at that time, and had never seen or 
heard of him. nor did she know Paris or ever see or hear of him: 
that evening Mr. Bovd and Mr. Murrav came in; it was some two 
weeks after this date before she knew anything about Paris or Lam- 
son; she made the note payable at the American Security Trust 
Company, because it was there she usually placed her money; she 
guesses she told Mr. Paris she would pay back part of the money 
very soon; she said she would l>e able to pay some of the money 
soon; that was before her son came home; she paid $1500 and Lam¬ 


son collected it; he was alone at the time; she gave him a check; 
does not rememl>er that Lamson was there twice on that day; does 
not remember that he came back a second time after she gave him 
the check and showed her the endorsement on the back for $1500; 
gave her a receipt for it: could not remember that Lamson brought 
the note back and showed her the endorsement of $1500 paid No¬ 
vember 27th: he gave her a receipt: does not remember Lamson say¬ 
ing anvthing about the Paris note—onlv of this note: had seen 
Paris before that: had seen Faris and Lamson together at her place 
before that; had seen Murray and Paris together at her place before 
that; first came to the conclusion that she was not going to 
54 pay this note after her son came home after the first of De- 
eember; she had nothing to do will the making up of the 
statement of her son’s account; she knows nothing about that; did 
not attempt to sell her liquor business or store out in order to pay 
the balance of that note; she has since sold them, but had intended 
to sell them for sometime: sold it to Mr. Louis Browdv; Mr. Browdv 
knew nothing about her affairs; had no arrangement with him to 
pay the balance of this second trust; signed one paper the first day 
Boyd. Murray and Anderson called; suppose it was a note; had 
never seen the note before then; has often read of promissory notes, 
but had not come in contact with them; had been in business prior 
to that time a good many years, and has never had occasion to sign 
a promissory note; one of the gentlemen that day told her it was a 
note; could not remember whether Murray had been at her place 
that morning; would not say he had not been because she is not 
sure; thinks she only signed one paper the next day, which must 
have l>een that mortgage; could not remember positively whether 
it was only one or not; Mr. Boyd or Mr. Murray told her the other 
paper was not legal; they were both together; is not positive whether 
she only signed one paper the next day or not, but thinks that is 
as near as she can remember; on the second day Mr. Boyd, Mr. - 
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Murray and herself and her sister were present; these gentlemen 
were not there very long; they came together; the first day they came 
between four and five o’clock; they said they were going to have him 
arrested and brought home in chains; either in chains, or in irons— 
she does not remember which; they told her they did not know 
where he was at that time; Mr. Murray was aiding her in eyery 
way to find him, and she went to Indianapolis in the first of Decem¬ 
ber; Mr. Murray saw her off on the train; identifies signature to 
original bill in this case; she gave information to her counsel with 
which to make up the bill of complaint; does not know 
55 whether she read it over before signing it or not. She read 
it over before swearing to it; being questioned as to why in 
the bill -she stated that these gentlemen told her they knew the 
whereabouts of her son, and proposed to have him arrested at once 
and brought to Washington, says she did not know; that they said 
they would bring him if they did not get the money; she did not 
know that they did not know where he was or not; does not remem¬ 
ber whether they told her that or not; they were going to bring him 
back so they must have known; does not think Lamson was ever to 
see her before Paris called; they came in regard to the note; Lamson 
would collect the money; Paris asked her if she signed the note; 
she is not sure he came in with Lamson; she thinks so, but is not 
sure; Paris came with Murray and asked her if she signed the note, 
and she said she did; he said he represented the American Security 
A Trust Company; lie asked if she knew she had signed it, and she 
said yes, she had signed it to protect her son who was out of the 
city; he asked if I knew her son signed, and she said she did; Mr. 
Lamson came in and said he was to collect it and she understood it 
belonged to him; that was after she had seen Paris. 

On re-direct examination, witness testified that she does not re¬ 
call seeing the words “paid hereon November 27th, $1500” placed 
on the note shown her on cross examination; that she never paid any 
interest, notwithstanding there appears on the note the endorsement 
“interest paid to March 11th, 1010,” and never saw that placed on 
the note, nor does she know who placed it there; she has not paid 
anything but the $1500. Thereupon, plaintiff offers in evidence 
that note, which reads as follows: 


56 $3,000-00/100. Washington, D. C., Nov. 11. 1909. 

Sixty days after date, for value received, I promise to pay to South¬ 
ern Automobile Sales Co. or order, the sum of Three thousand and 
00/100 dollars at American Security & Trust [Company]* with in¬ 
terest at the rate of 6 per centum per annum until paid; said interest 
payable —. 

No. 5120. CATHERINE R. O’TOOLE, 

Address 1115 1 4th Street N. TP. 

Due Jan. —, TO. 

N. R—Retain this Note after-payment and produce it when a 
Release is obtained. 


[* Word enclosed in brackets erased in copy.] 
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Secured by deed of trust on S. (The matter to the left hereof 
K5.fi ft. Lot 10 in Square 247. appears in the left margin of 
CHARLES II. DYER, said note, parallel with lx>dv of 

WALTER W. HALL, same.) 

Trustees. 

(The following endorsements appear upon the reverse side of said 
note:) 

“Southern Automobile Sales Co. 

“B. F. Anderson, Pres. 

“Wm. B. Murray, Treas. 

“B. F. Anderson. 

“Wm. B. Murray. 

“Paid hereon. Nov. 27. $17)00. 

“Tnt. paid to M'cli 11, 1910.” 

7>7 * She further testified that she was the owner of the property 

on which the trust was placed, and thereupon the deed of 
trust secured from her was offered in evidence, which reads as fol¬ 
lows: • 

“Filler 3268, Folio 323. 


Recorded Nov. 12, 1909. at 10:38 A. M. 


Catherine R. O’Toole 
to 

Over A’ Hall, Trs. 

c 

Trust. 


“This deed Made this 11th dav of Noveml>er. A. D. 


1909 by and 


between Catherine R. O’Toole, party of the first part and Charles 11. 
Dyer and Walter W. Hall, parties of the second part: Whereas 
Catherine R. O’Toole is justly indebted unto Southern Automobile 
Sales Co., in the full sum of Three Thousand ($3,000) Dollars, 


which is evidenced by a certain promissory note of even date here¬ 
with. for said sum of three thousand dollars, payable sixty days after 


date to the order of the Southern Automobile Sales Co. with inter¬ 


est at the rate of Six (6%) per centum per annum at the American 
Security & Trust Co. and whereas the party of the first part desires 
to secure the prompt payment of said debt, and interest thereon, 
when and as the same shall become due and payable, and all costs 
and expenses incurred in respect thereto, including reasonable coun¬ 
sel fees incurred or paid by the said parties of the second part or sub¬ 
stituted trustee, or by any person hereby secured, on account of any 
litigation at law or in equity which may arise in respect to this trust 
or the property hereinafter mentioned, and of all money which may 
l>e advanced as provided herein, with interest on all such costs and 
advances from the date hereof, now, therefore, this indenture wit- 
nesseth. that the partv of the first part, in consideration of the prem¬ 
ises, and of one dollar, lawful money of the United States of Amer- 
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ica, to her in hand paid by the parties of the second part, the 

58 receipt of which, before the sealing and delivery of these pres¬ 
ents, is hereby acknowledged, has granted and does hereby 

grant unto the parties of the second part, the following described 
land and premises, situate in the City of Washington, District of 
Columbia, known and distinguished as The South sixteen and six 
tenths feet by the full depth thereof, of Lot Ten (10) in square two 
hundred and forty seven (247) improved by premises known as 
1115 Fourteenth Street, Northwest. Together with all the improve¬ 
ments in anywise appertaining, and all the estate, right, title, inter¬ 
est and claim, either at law or in equity, or otherwise however, of the 
part- of the first part, of. in, to, or out of the said land and premises. 
In and upon the trusts, nevertheless, hereinafter declared, that is to 
say: in trust to permit said Catherine R. O’Toole or assigns, to use 
and occupy the said described land and premises, and the rents, 
issues, and profits thereof to take, have, and apply to and for her or 
their sole use and lienefit, until default be made in the payment of 
said promissory note hereby secured, or any instalment of interest 
thereon, when and as the same shall become due and payable, or any 
proper cost or expense in and about the same as hereinafter provided. 
And upon the full payment of all of said note and the interest 
thereon, and all moneys advanced or expended as herein provided, 
and all other proper costs, charges, commissions, half commissions, 
and expenses at any time liefore the sale hereinafter provided for. 
to release and reconvey the said described premises unto the' said 
Catherine R. O'Toole or assigns, at her or their cost. And upon 
this further trust, upon any default or failure being made in the 
payment of said note or of any instalment of principal or interest 
thereon, when and as the same shall become due and payable, or 
upon default being made in the payment after demand therefor, of 
any money advanced as herein provided for, or of any proper cost, 
charge, commission, or expense in and about the same, then 

59 and at any time thereafter, the said parties of the second part 
or the trustee acting in the execution of this trust, shall have 

the power and it shall be their or his duty thereafter to sell, and in 
case of any default of any purchaser to resell the said described land 
and premises at public auction, upon such terms and conditions, in 
such parcels, at such time and place, and after such previous public 
advertisement as the parties of the second part or the survivor of 
them or the trustee acting in the execution of this trust, shall deem 
advantageous and proj»er: and to convey the same in fee simple, 
upon compliance with the terms of sale, to, and at the cost of, the 
purchaser or purchasers thereof, who shall not be required to see to 
the application of the purchase money; and of the proceeds of said 
sale or sales: Firstly, to pay all proper costs, charges, and expenses, 
including all fees and costs herein provided for, and all moneys ad¬ 
vanced for taxes, insurance, and assessments, with interest thereon 
as provided herein, and all taxes, general and special, due upon said 
land and premises at time of sale, and to retain as compensation a 
commission of 6 per centum on the amount of the said sale or sales: 
secondly, to pay whatever may then remain unpaid of said note. 

5—2568a 
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whether the same shall he due or not, and the interest thereon to 
date of payment, it being agreed that said note shall, upon such sale 
being made before the maturity of said note be and become im-e- 
diately due and payable at the election of the holder thereof; and, 
lastly, to pay the remainder of said proceeds, if any there be, to said 
Catherine R. () Toole or assigns, upon the delivery and surrender 
to the purchaser, his. her, or their heirs or assigns, of possession of 
tlie premises so as aforesaid sold and conveyed, less the expense, if 
any, of obtaining possession. And the said Catherine R. O’Toole 
does hereby agree at her own cost, during all the time wherein any 
part ot the matter hereby secured shall be unsettled or un- 
paid, to keep the said improvements insured against loss by 
lire in the full sum of — dollars, in the name and to the satis¬ 
faction of the parties of the second part, or substituted trustee, in 
such lire insurance company or companies as the said parties of the 
second part may select, who shall apply whatever may be received 
therefrom to the payment of the matter hereby secured, whether due 
or not. unless the party entitled to receive shall waive the right to 
have the same so applied; and also to pay all taxes and assessments, 
both general and special, that may be assessed against, or become 
due nn said land and premises during the continuance of this trust, 
and that upon any neglect or default to so insure, or to pay taxes and 
assessments, any party hereby secured may have said improvements 
insured and pay said taxes and assessments, and the expense thereof 
shall be a charge hereby secured and bear interest at the rate of six 
per centum per annum from the time of such payment. And it is 
further agreed that if the said property shall be advertised for sale 
as herein provided and not sold, the trustee or trustees acting shall 
be entitled to one half the commission above provided, to be com¬ 
puted on the amount of the debt hereby secured. And the said party 
of the liiM part covenant- that she will warrant specially the land and 
premises hereby conveyed, and that — will execute such further 
assurances of said land as may be requisite or necessary. In wit¬ 
ness whereof, the party of the first part ha- hereunto set — hand 
and seal on the dav and vear first hereinbefore written. 

' CATHERINE R. O’TOOLE, [seal.1 

Signed, sealed and delivered in the presence of: 

HOWARD BOYD. 


01 “United States of America, 

“District of Columbia, To wit: 

“I, Howard Boyd, a notary public in and for the District of Co¬ 
lumbia. do hereby certify that Catherine R. O'Toole party to a cer¬ 
tain Deed bearing date on the 11" day of November, 1909, and 
hereto annexed, personally appeared before me in said District, the 
said Catherine R. O'Toole being personally well known to me as the 
person who executed the said Deed, and acknowledged the same to 
be her act and deed. Given under my hand and seal this 11th day 
of November, A. D. 1909. 

[notarial seal.] “HOWARD BOYD, 

“Notary Public, D. C ” 
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“Office of the Recorder of Deeds, 

“District of Columbia. 

“This is to certify that the foregoing is a true and verified copy of 
on y instrument as recorded in Liber 3268, folio 323; et seq.. one of 
the Land Records of the District of Columbia. 

“In testimony whereof 1 have hereunto set my hand and affixed 
the seal of this office this 10th day of January, A. D. 1911. 


fSEAL.] 


“R. N. DUTTON, 
“Deputy Recorder of Deeds, D. C." 


(The following endorsements appear upon the hack of the above 
instrument:) 

62 “Equity #29865. Catherine R. O'Toole v. Harry Lam- 

son. et al. Exhibit A to plaintiff’s bill. Filed Jan. 10 1911. 
T. R. Young, Clerk.” 


On recross-examination, witness 
She identifies the check which is 
ants and which reads as follows: 


testified as follows: 
offered in evidence by the dofend- 


“No. —. Washington, D. C.. Nor. 27th. 1909. 

American Security & Trust Company. 

Pav to the Order of IT. Lamson Fifteen Hundred Dollars. 
$1500.00. KATE R. O'TOOLE. 

Part Payment of note secured bv Mortgage on House 1115 lltli 
N. W. 

To Southern Automobile Sales Co." 


Stamped: “P. T. Paid Nov. 27, 1909. A. S. & T. Co.” 
• Perforated: “Paid”. 

Endorsed: “IT. Lamson.” 


Witness further testified that she cannot remember whether she 
had any conversation with Anderson on November 10th. excepting 
the one in the afternoon when Boyd and Murray were pres- 
63 ent; does not remember authorizing Anderson to send a tele¬ 
gram to her son at Hotel Cowan. Greenville. Mississippi, 
stating: “Jimmie, your mother says come home at once. Answer. 
B. F. Anderson"; does not remember requesting Anderson to send 
any telegrams to her son; Anderson may have spoken about tele¬ 
grams; can’t remember authorizing Anderson to send the telegram 
above referred to, so many things transpired; she knew that Ander¬ 
son or Murray were trying to get in touch with her son. so they told 
her; cannot tell how many telegrams were sent, as she does not 
know; cannot recollect the sending of any telegrams to him : received 
a telegram from Anderson at Indianapolis, Indiana, about the 26th 
of November, 1909, advising her that her son was at the Grand 
Hotel, Indiana. Anderson said he was going to Indianapolis him- 
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>elf; she did not ask him to go there; he said he did not know where 
he was until lie telegraphed; she did not ask him to telegraph her 
hut he did to, and said he was in Indianapolis; did not ask her 
to come on; has not the telegram, and cannot tell where it now is; 
did not hear from her son between November 10th, 1909, and the 
time she got the telegram from Anderson and did not know where 
lie was. (lot the $1500 that she paid on account of the note by sell¬ 
ing a piece of proj>erty that had heen left to herself, her sister and 
brother by their parents; that is the piece of property she spoke 
about to these gentlemen when she said they were selling some prop¬ 
erty and would have some money; her son fixed up with her the 
money she paid to Mr. Lamson; did not pay back all the $3000; 
cannot say exactly how much it was; may not have been quite as 
much as $2500.—somewhere around that; more than $2400; he did 
not give it to her all at one time, but at different times; has no ac¬ 
count of it. 

On re-direct examination, witness testified that at the time she 
paid the check for $1500. she did not know where her son was, nor 
had she seen him. That her son paid her back the $1500 at 
04 different times, after he came back. That any money that 
he paid her in excess of the $1500 was because he had been 
giving her money as her son, and not as on account of this other 
money at all. He always helped to support her. and gave her what 
he had. 

Mrs. Mary McArdle, testified as follows: 

That she was the sister of the plaintiff, living with the latter in 
November. 1909. on 17th St.; she was in the store on 14th Street, 
when Messrs. Murray. Anderson and Boyd called, and heard a con- 
\ersation between them: she went in to see what the trouble was 
and Mrs. O'Toole told her in front of these three men that they said 
James had embezzled and forged: she said that she did not believe 
it and Mr. Boyd said it looked like it was true because he had some 
papers there: in the meantime Mrs. O’Toole, she believed, had given 
this note or something. Mr. Boyd and Mr. Anderson looked like 
they were glad to get the money: Mrs. O’Toole looked distressed, 
leaning against the icebox, and of course, it worried her and she 
asked her the trouble and the latter told her what it was—and said 
they wanted money and she did not know what to do, because she 
did not have the money to give them. The men said that they 
would bring James back in irons if they did not get the money that 
evening. Mrs. O’Toole told her that in the presence of Messrs. Boyd, 
Murray and Anderson. The men wanted the mortgage on the 14th 
Street house and she wanted them to take it on a little house on 13th 
Street: Boyd and Anderson talked together over the case, and said 
“No”, they could not realize enough money on that house, and would 
not take it on that house, but would take it on the 14th Street 
house. 

65 On cross examination, this witness testified as follows: 

She recollected the conversation to which she has just testi¬ 
fied as the first day they came in, and has had it in mind ever since, 
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and will forever; all she now says is that she heard them say that he 
had forged and embezzled, and they were going to have him brought 
home in irons. 

Q• This question was asked you: “I mean, did you overhear 
any conversation between Mr. Anderson and Mr. Bovd”, and you 
answered: “Oh, no; they were very quiet; they did not say any¬ 
thing. Mr. Murray, Mr. Boyd, and Mr. Anderson, after they got 
this note, went behind the ice-box and I hapjiened to go front to 
wait on a customer.” That is what you testified to on the 18th of 
January, wasn’t it? A. Yes. 

Q. What caused you to change? A. I haven't changed it a par¬ 
ticle.” 


Mrs. O'Toole told her they were going to bring him home in 
irons—he had embezzled; heard no conversation between them— 
only what Mrs. O'Toole told her; this conversation with Mrs. 
O’Toole, when she told her somebodv said they were going to bring 
her son home in chains, occurred in the presence of Boyd. Murray 
and Anderson. Mr. Murray was sitting on her right side at the 
time; Mr. Boyd in the center, and Mr. Anderson on the end. and 
Mrs. O'Toole was standing because she was too confused to sit down; 
witness was also standing so she could see any one who came in the 
store she had to wait on; she did not know whether she was within 
four feet o t any of them, but was close to them ; got down to the store 
about twelve or one or two o’clock that day, somewhere along there; 

passed in and out of the store all the time; most of the time 
66 she was backwards and forwards in and out of house and 
store; there was no one but she and her sister in the house 
at the time; this day she went down to spend the day with Mrs. 
O'Toole as the two girls, her daughters, had just gone out: just gone 
back in the house when she thought she heard Airs. O'Toole talking 
and went back into the store and saw someone in the store and went 
to wait on a customer; Mrs. O'Toole looked so worried she said, 
“what in the world is the matter”?; then she told her that they said 
James had embezzled and forged. She then went and waited on a 
customer; was there mav be a minute or two; does not know how 
long the men were there, but seemed to her like a year; forgets 
whether she saw Mrs. O'Toole sign the note or not; if she testified a 
moment ago she did not, then she did not; told Mrs. O'Toole she 
had better give the mortgage; it is not a fact that the only one who 
used that term “embezzlement” was her; she had never heard such 
a word in her life. Does not know anything about the business of 
the company at all; never asked any question about James' business; 
knows they told Mrs. O’Toole that James had embezzled, and would 
be brought home in irons; Mrs. O’Toole told her that; Mr. Boyd 
said it looked like it. Tie said, “It looks very much like it”. After 
getting the note, Mr. Boyd said, “Well, it don’t look as though the 
boy had done anything, for we can trace every place he has been.” 
They could address him; she and her sister did not know anything 
about where he was; does not know whether they had any telegrams 
showing they had been attempting to locate him; she was in there, 
in the conversation, for about five minutes; cannot tell as she is very 
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much confused; she can t remember—is of a rather excitable dispo¬ 
sition, and can t tell the way counsel for defendant would like to 
understand it. she guesses; at the conversation there were present 
Murray. Anderson. Boyd, Mrs. O'Toole and hers/cf. She was there 
another day when Mr. Boyd came in. after the note was given. Mur¬ 
ray and Anderson were with him; no, she never saw Mr. 
(>7 Boyd but the one evening when he came for the note, and the 
next morning when he came and said it was not legal, and 
he had to make out a new note; said the one he made out the night 
before was not legal, and he made out this new one; she did not 
see tlie note made out, and does not know whether she saw it signed 
or not; did not see the deed of trust nor see it signed; did not have a 
conversation with Bovd—onlv told him she did not believe it; James 

» i , 

was too young a boy to do anything like that; had no conversation 
with him on the second day; Mrs. O'Toole did not want to sign the 
note over -gain; Boyd said, “Mrs. O Toole, T am afraid this note is 
not legal, and this one will 1 >e all right”, and she signed the other 
note; that was about eleven o’clock in the morning: went down 
early that morning because Mrs. O'Toole could not sleep that night: 
the children stayed with her and witness will never forget that night: 
knows nothing of any money paid back to Mrs. O'Toole; so far as 
die knows, nothing was said about the Rider-Lewis contract, and that 
James O'Toole got a check for $3,000 dated July 10th. to make that 
deposit. She does not l>elieve that James embezzled or took money; 
she has faith in him: does not know whether Mr. Boyd, on the occa¬ 
sion when Anderson and Murray were present, had any papers with 
him; she did not see any; she saw Mrs. 0 ? Toole was in confusion; 
they did not try to conceal anything from her. and she asked no 
ouestions about anything; she advised Mrs. O'Toole she had better 
give the mortgage and save .Tames; Mrs. O'Toole said they were 
going to bring him in irons, and she wanted to stop them: they said 
they did not know where James was, but they might have known, 
as witness and her sister. Mrs. O'Toole, knew nothing about it: on 
November 10th, just Mr. Boyd and Mr. Anderson called the morn¬ 
ing of the note; she thinks, on the second day, Mr. Anderson came 
back with Mr. Bovd. but she cannot positively state. 

• 

08 Miss Anna M. O'Toole, testified as follows: 

She is the daughter of the plaintiff, and was present at one 

time when Mr. Paris and Mr. Murrav called on her mother. Mr. 

«. 

Faris asked her mother if she signed the note and the mother said 
she signed the note to protect her son, who was out of the city, and 
knew nothing about it; that was about a week after the note was 
signed; about a week after November 11th, 1910; she was also pres¬ 
ent when Mr. Lamson came one day for some monev, and her mother 
signed a check and gave it to him. 

On cross examination, this witness testified that she is not familiar 
with her mother’s business affairs, only what she herself discusses; 
was there one time when Mr. Faris called and Mr. Murray, and 
again when Mr. Lamson called; has related all she heard that morn¬ 
ing; knew nothing about her brother’s affairs; does not know 
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whether he has paid her mother any money; Faris and Murray 
called about twelve o'clock; she was in the store, Faris was by the 
ice box, and she was standing right back of him, listening, and her 
mother was there too. Murray was sitting down near her. Does 
not remember whether there was any introduction, but remembers 
Faris walking in and asking her mother whether she signed the 
note. The lirst thing Faris asked her mother was “Did you sign 
this Note?’’ Did not see the note, but saw something in his hand; 
she was a few feet from Faris at the time; after Faris said “Did you 
sign this note” to her mother, she said she signed it to protect her son, 
who was out of town, and knew nothing about it; nothing more was 
said; Mr. Murray said something, but she does not remember what 
it was; Faris said that that was all he wanted, and walked — after 
saying “hood-bye”; Faris said nothing more; Nobody else was in 
the store but her mother and herself, Faris and Murray; this was 
the first time she had seen Faris; she heard his name pronounced, 
and her mother told her afterwards who it was; her mother 
(19 was introduced to him; does not know whether Mr. Murray 
introduced her mother or not; when this conversation took 
place, she was behind the icebox, as well as her mother; these men 
walked right back; she was there all the time the men were there; 
they only staved a short while; her mother was asked “Did vou sign 
the note”?, and her answer was that she signed the note to protect 
her son who was out of town, and he knew nothing about it; Mr. 
Faris said that was all he wanted to know; he did not ask why she 
signed the note, just if she signed it; did not ask if her son knew 
anything about it; that was the first and only question; her mother 
volunteered the statement that she signed it to protect her son; this 
was about a week after the note was signed; she heard the latter con¬ 
versation at this time; they must have been introduced then—she 
did not listen; she and her mother were there together; she was 
there once when Lamson called for some money; she knows he came 
for money because she saw her mother give him a check; that was 
after the visit of Faris; does not know if her mother sent for Lamson. 

On re-direct examination, this witness testified that Mr. Faris 
said he represented the American Security A Trust Company, and 
wanted to know if her mother signed the note. 

On re-cross examination, witness testified that he said something 
about the American Security & Trust Company when he first came 
in; she forgot to tell that; that was what he said when he first came 
in; her mother did not know hut what he did represent the American 
Security £ Trust Company. 


70 James J. O’Toole, testified as follows: 

Tie was the son of the plaintiff, and was *24 years old, and 
was a member of the partnership known as the Southern Automobile 
Sales Co.; it was supposed to he a corporation, but later it developed 
that it was a partnership, and had never been incorporated; there 
was no authority existing in the partners to sign and endorse prom¬ 
issory notes except when all three were to sign; the only note they 
ever had all three signed, and that was the understanding at the 
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time; he never authorized them to sign his name to anything; the 
other members of that partnership were B. F. Anderson and 
B. 

\Y. X. Murray, two of the defendants in this suit; in Noveml)er, 
1909, he was in numerous cities, traveling in the interest of the 
Southern Automobile Sales Company, and not in Washington: the 
first notice he had of the signing of this note was when his mother 
told him in the lobby of the Grand Hotel in Indianapolis about No¬ 
vember 80th, or December 1st: in November, 1909, he had not de¬ 
faulted or taken any money from the partnership, nor defaulted 
with any money belonging to either Mr. Anderson or Mr. Murray, 
nor appropriated any of their money to his use. After he found 
mit what the situation was. he immediately came home with his 
mother from Indianapolis, called up Messrs. Anderson and Murray, 
and met them at seven o’clock and gave them an accounting of all 
monevs he had received from the automobile sales and all the sums 
which he had disbursed, and with they o. k.’d in his presence, and 
in his mother’s presence; was not done in writing, hut they said it 
was all right: he found upon his return that his mother had given 
the sales company a note for $8,000. and that she had paid $ 1A00 on 
account before his return. This answer is objected to on the ground 
that it was hearsay. That he has paid $1,500 hack to his 
mother. 

71 On cross-examination, this witness testified as follows: 

That all three of them had authority to put out commercial 
paper, collectively, not singly: all notes, checks, and drafts were sup¬ 
posed to be signed by all of them; he did not give a draft personally 
on Henderson & Baird in the south; he had their check: does not 


recall to whom the check was made out: did not get anv money on 

« • « 


it: identifies his signature to letter dated December 18th, 1909: the 


letter states he has been paid, but he later got a a notification it was 
not paid, and got the check returned to him: he told Mr. Anderson 
to return it, and the cashier of the hank told him it was ~o long 
coming back he thought it had been paid: that was Mr. George E. 
Slaybaugh, of the 14th St. Savings Bank: told him that the same 
day the letter, dated November 12th. 1909. wa< written: thinks he 
has the check, and was asked to produce it: on December 0th. 1909. 
he said he had not gotten the Henderson it Baird check ashed; got 
$500 from Hazzard & Brocket!, of Savannah, Georgia: ar--minted for 
that in his statement to Anderson and Murray on his return to 


Washington from the west, December 2nd, or a couple of days after 
the 1st; that was the time his mother went to Tndianapoli* to get 
him: has no recollection of receiving telegram dated November 
10th, 1909, reading as follows: “Jimmie, your mother says come 
home at once. Answer. B. F. A. Got a telegram in November. 
1909, from the Southern Automobile Sales Company while at Green¬ 
ville, Mississippi, at the Hotel Reitman. asking him to come home; 
does not recall how the $400 from Hazzard & Brocket! was paid; 
thinks it was paid by check; does not know where he deposited it: 
had accounts at Atlanta, Georgia, and New Orleans: does not remem¬ 
ber the funds he placed there; did not place all the funds that be- 
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longed to the Southern Automobile Sales Company there; had funds 
of his own; does not know in what form (he account was; it 
72 can be ascertained from the hank; does not know the balance 
of his account at Atlanta when he came back to Washington; 
most of the money he put in hank at Atlanta went for expense's of 
his trip and the rest he returned to Anderson A Murray; the first 
sum he sent to Anderson A Murray was in the neighborhood of 
$1,250, which was sent from Birmingham. Alabama; does not re¬ 
member the date nor how it was sent: it has been a little over two 
years, and he has forgotten where he got the $1,250 that he sent to 
Anderson and Murray from Birmingham. Alabama: does not re¬ 
member of any other sums being sent to them ; he sent some money 
to them, but does not know when or how much, nor whether it was 
$250 or more; kept a record of his transactions, hut lost the book 
coming from Knoxville to Cleveland, over the Southern Railway, 
when he lost his trunk; the book was in his grip, which he left at 
the station when he reported the loss of his trunk: in opening and 
closing his grip in the train, it just fell out; he has no recollection 
where he lost it; made a record of the money h ad had received in 
that book at the time he received the monev: does not remember 
when he discovered the loss of the book: got a check and note from 
T. S. Smith A' Sons, which were sent to Anderson and Murrav: the 
check was for $250, and the notes $750; remembers sending it by 
registered mail to Murray, and getting a receipt for it. signed by 
Murray’s wife; does not recollect the date: used the $250 cash he 
received from Matthews in Atlanta in the interests of the Southern 
Automobile Company; sent Matthews’ note to Washington, but that 
was all accounted for in his statement. Knew’ M. A. Whisnant, of 
Florence, South Carolina; thinks he received $250 from him, which 
w’as deposited in Atlanta, Georgia; after he left Atlanta, he withdrew 
his deposit, and w’ent to Birmingham; withdrew the deposit the day 
he left Atlanta, or probably the day before; only received one ex¬ 
pense account from the company for $98 at the time he was getting 
money from these people in the south while acting as a representa¬ 
tive of the Southern Automobile Sales Company: that check was 
sent to him at Mobile, Alabama; when lie left for his trip 
78 south, he thinks the Sales Company gave him $20. and *he 
rest he put in; the expenses for the trip west and trips nearby 
Washington were furnished out of his owm pocket: started south in 
the early part of September or the latter part of August—it may 
have been later than that, but he does not remember; received about 
$20 from the company the day he started south; received a certified 
check for $8,000 from the company prior to September. 1909: went 
to Indianapolis with that; deposited the check in the Capital Na¬ 
tional Bank of Indianapolis; received that check to secure the Rider- 
Lewis agency for the southeastern territory of the Knifed States; 
their requirement w\as a deposit of $8,000; the certified check was 
turned over to him for the purpose of securing the agency; he was 
to make all negotiations to handle the southeastern territory for the 
Southern Automobile Sales Company, which w’as to he incorporated: 
there w’as no question of incorporation in his arrangements with the 
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Rider-Lewis company; the arrangement was to be made with the 
Rider-Lewis Company for a deposit ; when he arrived in Indian¬ 
apolis. Indiana, no arrangement had been closed up l>efore that 
time, hut a tentative proposition had already been submitted by 
him: he does not know of a written contract between him and the 
Rider-Lewis Motor Company prior to his going to Indianapolis, or 
Anderson. Indiana, which called for this $3,000; does not know wtio 
signed the $3,000 check: it might have been dated July 10th. 1909: 
it was made payable to his order, and certified by the 14th St. Sav¬ 
ings Bank: it was not to he deposited with the Rider-Lewis Com- 
panv: he took the check and deposited it with the Capital National 
Bank, until he got into communication with Mr. Rider at Anderson; 
when he went to close up his account, there was only $1800 or $1900 
in the bank, and a couple of drafts against him: when he deposited 
the $3,000 in the Capital National Bank, his account had been over¬ 
drawn : he does not know how much there was in the bank— 
74 about $1800 or $1900—he had given Anderson $500; when 
he went to close the arrangement with Mr. Rider, he did not 
have $3,000. hut had money coining in to him right along from an¬ 
other proposition: deposited this check in his own name in the Capi¬ 
tal National Bank: he had a personal account at the bank prior to 
that time: his account was overdrawn and there was a draft against 
him: he does not remember the amount of the draft, hut when he 
went to draw $3,000. there was only $1800 or $1900 in bank; he 
was interested in another proposition in Washington at the same 
time, and he would have had the money returned him in two or 
three weeks: in response to a question as to how the money got away 
from the Capital National Bank at Indianapolis, without his draw¬ 
ing it out. witness replied that a draft was against his account: that 
he had given one check prior to that time, or a draft: he got the draft 
or check hack: they may he around the house or may he destroyed; 
he keeps a record of such matters around a certain amount of time, 
hut does not want to he littered up with a lot of checks forever. Wit¬ 
ness was then asked to produce these checks and drafts, and said he 
would if he could; does not remember when he first opened an ac¬ 
count at the Capital National Bank: had been in Indianapolis for 
about six months, in 1908 and 1909; made three of four trips there ; 
does not remember whether he made any deposit in the bank in In¬ 
dianapolis between May, 1909, and the time of the deposit of the 
$3,000; when he left in May. 1909, he had a balance in bank, but 
does not remember the amount. Witness was thereupon called upon 
to produce his bankbook. At this point, Mr. Lambert, attorney for 
the plaintiff, objected to the whole line of cross-examination, stating 
that he had let it go in to a considerable extent, but would ask the 
court to tax the cost of taking it against the defendant. Kept his 
hank account in Washington at the United States Trust Company, 
the American National Bank, the United States Savings Bank, and 
the 14th St. Savings Bank; witness put up $500 cash, An- 
<5 derson put up $500, and Murrav put up $500, then the com- 
_ pany went to the 14th St. Savings Bank and got a discount 
of $1500, making $3,000 upon which a check for $3,000 was drawn 
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to his order,, and he went to Indianapolis with it and deposited it 
with the Capital National Bank out there. It is the only time lie 
turned over $500 cash, and is the $500 he spoke of a little while ago 
as having lieen paid by him; does not know who got the money 
when lie sent it lip from the south; cannot remember whether lie 
received any other money or checks at that time, other than the 
$3,000 from the company, or from Anderson or Murray: ho may 
or may not recall it: has been a long time ago. and things might 
slip a man’s memory in that time; could have gotten a check dated 
July 10th, 1909. for $50; did not receive $100 by wire at New Or¬ 
leans from the company, or from Anderson or Murray, or some such 
sum as that, hut got $98 at Mobile, Alabama ; got a letter afterwards 
from Murray, saying he had withdrawn $100. hut that the cost of 
sending $100 would he $2, and only sent $98. as that was the only 
money he had at the time; that was the only money he received 
while in the south; of the $1800 or $1900 that he had in the hank 
in Indianapolis when lie went to withdraw his deposit, he gave $1500 
of that to Sir. Rider on account of the $3,000 to he deposited with 
the Rider-Lewis Company at Anderson: of the remainder, he let 
$3)00 lay in hank, waiting for the other $1200 to make up the 
$3,000; he never got a chance to pay the other $1500; he did not 
pay the $1500. as he could not do so. hut had the money when the 


note came due: that is the note lie gave Mr. Rider on his contract: 
that was the contract he assigned to the Southern Automobile Sales 
Company later on; does not know whether the other $1500 was 
paid: has no knowledge even as to what arrangement was made 
about paying it: does not recall when the $1500 note came due, nor 
what became of it: the note was never protested to him for payment: 

it was made out to Clairmont Rider; cannot give the date 
76 of the note, but it ran ninety days; it was given after he went 
out with the $3,000, and at the time lie deposited the $1500.: 
turned over the $1500 to Mr. Rider in witness’ room at the Grand 
Hotel. Indianapolis, Indiana; made a statement to Messrs. Murrav 
and Anderson about these matters in typewriting : witness was there¬ 
upon requested to produce that statement. Roes not remember that 
he charged himself with $3,000 in that statement for the note in the 


sum secured bv a mortgage given by his mother, the plaintiff. Was 
not in Washington between the time he went on his southern trip 
until lie came hack in the early part of December, and does not know 
who signed the checks of the company; could not get an account 
from Murray and Anderson upon his return, and has not since, and 
he had to apply for a receivership in order to find out what became 
of the funds during his absence; he had given them an account in 
full of what he had received, hut they never accounted to him for 
the money they had received and disbursed; Murray and Anderson 
had no authority to sign checks and he does not know what they did : 

J hereupon, witness stated that he endorsed the following check, 
which was offered in evidence: 
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‘No. 3. 


Washington, D. C., July 10, 1009. 


Fourteenth Street Savings Hank 


Pay to the order of James J. O'Toole, $50.00 (Fifty Dollars) for 
expense. 

SOFT 11 FUN AUTOMOBILE SALKS CO., 
WM. H. MURRAY (Sect.). 

R. F. ANDERSON (Treat.)” 

Stamped: “19 M 19.” 

Pe/forated: “Paid.” 

Endorsed: “James J. O'Toole. National Metropolitan 
77 Hank. Julv 10. 1909. Prior Endorsements Guaranteed. 

t.- 

Washington. 1). C. Pay to the order of Nat l Metropolitan 
H'k. Washington, D. C. All Prior Endorsements Guaranteed. 

First National Hank Chicago. R. Jul- 14. 1909. HI.-, 

Cashier. Pay any Hank or Hanker or order. Capital National Hank. 
July 13. 1909. Indianapolis, Indiana. Prior Endorsements Guar¬ 
anteed. G. F. Patterson, Cashier.” 

« 

Does not remember receiving any telegrams at Memphis. Ten¬ 
nessee. from Mr. Anderson: sent a telegram to Anderson from New 
Orleans that he would draw for $133; he knows that in November, 
1909, the Southern Automobile Sales Company kept track of where 
he was going by getting in communication with the hotels where 
he was stopping; was not aware of the telegram of November 10th, 
being sent to the Hotel Cowan. Greenville. Miss., nor that on the 
same day a telegram was sent to the Hotel Marian at Little 
Rock. Arkansas, asking if he had been there, and if not. to 
7N give his address, nor is he aware of a second telegram being 
sent to the Hotel Cowan at Greenville. Miss., on that dav 

i/ 

which read as follows: “James J. O'Toole—Jimmie, vour mother 

savs come home at once. Answer. R. F. Anderson.” He was onlv 
* •' 

at the Cowan Hotel, for one night: one hotel told him they had 
wired to see if he was there, hut does not know which it was; does 
not know whether it was at the Reitman Hotel at Greenwood, Miss., 
the next day, or not; does not know of the sending of a telegram on 
November 13th to him at. the Hotel Guioso at Memphis, asking if he 
had received mail and telegrams yet: does not know whether he 
received a telegram from Anderson at that hotel or not: it has been 
a long time ago. and he has forgotten: does not remember receiving 
any telegram^ at Memphis: he got one telegram saying “Your mother 
is dangerously ill. and not expected to live through night.” It was 
sent to Greenwood, Mississippi: he telegraphed to his mother’s house 
that night, got a banana train, fast freight—it was the only one going 
out to Granada. Miss.—then took tlie TIlinoDCentral from Greenwood 
to Memphis, and found a telegram saying his mother wa« in perfect 
health: does not know who sent him that telegram with reference 
to his mother’s health: came from Washington: does not know 
whether it was sent through Anderson and Murray ; cannot fix the 
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date; he was in Memphis, hut does not remember what day: does 
not know anything about a telegram of the Sales Company, dated 
November 19th. to the Rider-Lewis Company at Anderson, Indiana, 
asking if lie had been there within the last four days; be had not been 
there at that time; knows nothing about telegrams sent to the Grand 
Hotel Novemlier 20th, 1909. asking if be had been registered there 
during the past week, nor about their response that lie bad not 
registered at that hotel November 20th. 1909; knows nothing of a 
telegram sent to J. C. Hale at Wilson. N. Ca.. November 22nd. 1909. 

asking if Hale bad seen him: he was not anywhere — North 
79 Carolina on November 22nd: -aw Mr. Anderson one night in 
Indianapolis, in the Grand Hotel: bis mother told him that 
Anderson had sent a telegram to her as follows: “Found James 
Grand Hotel, having good time and well*’; knows of no telegram 
sent November 28th. 1909. by Anderson to bis mother reading as 
follows: “Affairs mixed worse than thought at first: better get James 
home.’* be learned all of this on bis return home: knows nothing 
about a telegram sent by Anderson to Mr. Rider of the Rider-Lewis 
Company on November 30th. 1909. to this effect: “O'Toole’s mother 
will be Grand Hotel Indianapolis twelve o’clock to-day. Effort have 
James return to Washington quietly. Can you advise us whether 
she locates James.” The company knew he was in communication 
with Mr. Rider; recognizes Anderson’s signature to a letter “Grand 
Hotel. Indianapolis, 11/28/09.” addressed “Dear Jimmie.” and 
signed “R. F. A.” 


“Mr. Wtt .son: I ask that the cross examination be suspended at 
this point until Mr. O’Toole has an opportunity to find the papers T 
have called for. I call for the papers heretofore referred to: The 
contract, of Mr. O’Toole with the Rider-Lewis Company: the note 
given the Rider-Lewis Company for ninety davs, if it can be found: 
the records if any of the Capital National Rank of Indianapolis with 
account with that Rank: the record of the bank at Atlanta. Georgia 
with which Mr. O'Toole did business: the statement and record of 
bis bank account at New Orleans, Louisiana: the account which he 
said was O. K-ed by Messrs. Anderson and Murray; the check for 
83.000. if he has it in his possession, which he deposited with the 
Capital National Rank at Indianapolis. 

Mr. Lambert: T object on the ground that they are immaterial, 
irrelevant and incompetent, as not affecting the issues in this case.” 

Upon resuming the stand, this witness further testified that be 
has a protest notice of the check for $150 on the Greenville. Miss., 
bank; the check is not attached, and must have gotten lost: he has 
his bank-book of United States Savings Rank and checks: 
<80 they are all personal and have nothing to do with this ease: 

could not find anv other checks called for. or bank books - 
they were down in the cellar, and must have gotten lost somewhere. 
Has no checks on the National Capital Rank, nor their bankbook, 
nor has he the record of his account with the bank at Atlanta, 
Georgia, or the bank at New Orleans, nor has he possession of the 
check for $3,000 taken to Indianapolis; be last saw that in Indian- 
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apolis; thereupon counsel for the defendants called on Mr. Lambert 
to produce the checks, stating that he was informed the $3,000 was 
in the latter’s possession; Mr. Lamliert replied that he has no recol¬ 
lection of ever having seen it-; that if it i* in his possession, he has 
not the slightest idea where it is now. Mr. Lambert further stated 
that he does not recall ever having seen the contract which O'Toole 
sent back to the Southern Automobile Sales Company from Indi¬ 
anapolis. purporting to he made with the Rider-Lewis Company. Mr. 
Lambert further stated that he has no knowledge of having ever 
seen any telegrams relating to the pavment of the $3,000 or failure 
to pay $3,000 by Mr. O'Toole, sent from the Rider-Lewis Company 
to the Southern Automobile Sales Companv or Messrs. Murray and 
Anderson: witness wa* thereupon shown what purports to be a con¬ 
tract with the Rider Lewis Company, dated July 21st. 1000. which 
was marked ‘“Cancelled." and asked whether or not that was the 
contract he made, and renlied that he did not know: identified his 
signature on it: after he signed the contract, he gave it to Anderson 
and Murray of the company : presented it. to them in person on his 
return from Indianapolis: contract is dated .Tulv 21st. 1000. and 
presume* that was the date he paid the $1500 to the Rider-Lewis 
Companv. and guesses it was the same date he gave the 00-day note 
to the Rider-Lewis Company: the contract presented to witness is 
the one that he brought back from the Rider-Lewis Motor Car 
Company: did not send any back: does not know of any other: he 
only knows about the cancellation of the contract from what 
31 Anderson told him: namely, that the contract was cancelled 
because it was in the name of O'Toole, and that it wa* trans¬ 
ferred to the Southern Automobile Sales Companv and became a 
new contract with that company: did not send back a contract pur¬ 
porting to show that he had paid 33.000. but onlv had the contract 
he delivered to Murrav and Anderson in person: does not know of 
making out or having made out anv such paper: does not recall that 
on the $3,000 cheek there was written on the margin “Deposit on 
the Rider-Lewis contract." or some such statement. TTas no means 
of telling how much money he deposited at New Orleans: it was not 
over te?i or twenty dollars, or something like that: forgets the name 
of the bank but it was around the corner from the St. Charles Hotel: 
that deposit remained about six days: contract shown to witness a 
moment ago, dated July 21st, 1000. was his authority for doing busi¬ 
ness in southern states: while the contract did not. include Louisiana, 
there was a verbal understanding at the time it was made that to 
anv territory that was not closed before his arriving in the south 
be could close up and take in in conjunction with the territory al¬ 
lowed in the contract : this understanding wa* had with Mr. Clair- 
mont Rider: does not remember whether he endorsed the check of 
TTazzard and Rroekett with the name of the Rider-Lewis Motor Car 


Comnanv bv himself as attorney: he had authority to endorse any 
check at all down in their territory: it was an understanding with 
the Rider-Lewis Motor Car Companv: he forgets the name of the man 
in the office: cannot say whether it was Mr. Rider: Mr. Lewis was 
only the superintendent of the factory and was not involved in the 
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financial end; he dod not forge a contract with Mr. Whisnant; does 
not know whether Holton and Williams in Memphis, Tennessee 
charged that he forged a contract with them, and he did not do so; 
in the south he was representing the Southern Automobile Sales 
Company, and the Rider-Lewis Motor Car Company; in rep- 
82 resenting the Southern Automobile Sales Company, he repre¬ 
sented the Kider-Lewis Motor Car Company; had just as 
much authority to take checks in the name of the Kider-Lewis 


Company as of the Southern Automobile Sales Company; the Kider- 
Lewis Company was bound bv the contracts of the Southern Auto¬ 
mobile Sales Company; as agent for their company, they were re¬ 
sponsible lor the accounts of the Sales Company; the cars were to 
be delivered for sale by the Rider-Lewis Company from the Southern 
Automobile Sales Company as distributors; contract marked for 
identification is the only one he was operating under: upon his return 
to Washington, he gave his mother $1500 in fifteen $100 bills; got 
the money from the west and here; from people who had owed him 
money he had loaned at different times; he had business arrange¬ 
ments in \\ ashington previous to his business arrangements in the 
west; cannot he specific in stating the exact amounts lie received 
because it has been so long ago; at that time he was president of the 
American Overland Sales Company, in which he had a two-fifths 
interest, or 400 shares. lie was interested in Indianapolis in a com¬ 
pany that wa< to lie organized, and has not been organized up to the 
present time, and received money from those sources; it was a com¬ 
pany to manufacture automobile parts at Elkhart, Indiana; had no 
name: got in the neighborhood of $500 from that source; got $1500 
from the Overland Company; does not know whether he paid the 
$500 he got in Inndianapolis to his mother; is not certain, did not 
get that $500 from the Kider-Lewis Company or the Southern Auto¬ 
mobile Sales Company; did not get any of the $1500 from the Rider- 
Lewis Company or the Sales Company: paid his mother the $1500 
out of the $2,000 he has mentioned; it was paid in cash. He has 
always contributed to the support of his house since then: cannot 
say how much he has paid—whenever he had money he gave it to 
his mother; she is the only friend he has in the world, and he he 
only got $20 he would give his mother $15 of it; does not know how 
much money he has paid her since the payment of $1500: did not 
keep any account of it. The majority of time- he gave her 
83 checks, but sometimes money. He has one check for $240 
which was for taxes Mav 27th; that monev came from the 
American Overland Automobile Sales Company; the taxes paid were 
some his own and some his mother’s; he has always paid his mother’s 
taxes; he cannot tell how much he paid for him-elf and how much he 
paid for his mother, without the tax list; his own amounted to around 
$20, and the rest would be for his mother’s taxes; thereupon counsel 
for the defendant offered in evidence check which reads as follows: 
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No. —. 


Washington, I). C., May 27, 1910. 
United States Savings Bank 


Bay to the order of Cash Two Hundred and Forty-nine and 00 100 
Dollars. 

.$246’ 00/100. 

JAMES J. O'TOOLE." 
Stamped: “Paid. May 27, 1910. United States Savings Bank." 

11 is mother made a mistake when she testified he had paid her 

between twentv-four and twenty-live hundred dollars on account of 
• » 

this $3,000 transaction; he never paid her but one $1,7)00 on account 
of this transaction of $3,000. The rest was for the support of his 
home; he did not keep any record of the $1,7)00. Statement which 
was referred to the other day was delivered to Murray and Ander¬ 
son. and he did not keep it; they said it was all right; did not tell 
Messrs. Trimble and Warden <>f the United States Trust Company 
that Mr. Paris and Mr. Claughton of that company had been up and 
secured a note from his mothr by fraud: remembers Mr. Claughton 
coming down to the sales room and saying several things which 
Mr. Trimble must have misunderstood witness to say, and which 
he slid to Mr. Claughton; witness told Claughton that he was not 

guiltv of what witness had said about him: 

*■ * * 

Thereupon plaintiff closed her testimony in chief. 


S4 Defendants’ Testimony. 

Howard Boyd, testified as follows: 

He is a member of the bar, in active practice, and has been such 
for something like ten or twelve years, and knows the plaintiff, 
having met her twice, the best of his recollection. Has known the 
defendant Anderson for a number of years; met Mr. Murray about 
two years ago, and so far as he knows met, for the first time, day 
before yesterday. Messrs. Lamson and Paris; represented Anderson 
and Murray as members of the Southern Automobile Sales Com¬ 
pany in connection with a deal with Mrs. O'Toole; as representing 
the Southern Automobile Sales Company, Anderson and Murray 
had some interview with him in reference to their transactions with 
the Rider-Lewis Automobile Company and James J. O'Toole, the 
son of the plaintiff; cannot fix the dates even approximately, when 
he first saw Mrs. O'Toole, hut went to see her in company with 
Anderson and Murray. It was sometime in the evening, about 4:30; 
witness is certain of that; saw her at her place of business on 14th 
St.; that was the only time he saw her with Murray and Ander¬ 
son; there were present Anderson and Murray and Mrs. O’Toole; is 
not sure whether there was any one else l)ehind the counter or not. 

“Q. Was there any person present who took any part in the con¬ 
versation, besides the persons named? A. Either Mr. Murray or 
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Mr. Anderson said to Mrs. O’Toole that they would like to speak to 
her, indicating that they did not want to speak to her in the pres¬ 
ence of customers; thereupon she took us to the rear of the store, 
where we were cut off from the view of those in the front part of the 
store by a large ice-box or refrigerator in which are usually kept 
meats and other perishable articles, and it was there that the 

85 conversation with her took place, no one else than those 
named being present, though 1 have an impression that at 

some time during the conversation a ladv that 1 understood was 
Mrs. O’Toole’s sister came behind the ice-box and probably said a 
word or two; but nothing of any importance whatever was said 
while that ladv was there; and this same ladv was in the store and 
behind the counter during some part of the conversation; I don’t 
know whether she was there when we first entered the store, or 
whether she came in and went behind the counter after we entered 
the store. 

Q. Now, Mr. Boyd, please tell us what conversation took place 
with Mrs. O’Toole after vou went behind the ice-box. A. She was 
asked if she had received any information from her son, as to where 
he was. 

Q. To whom do you refer when you sav ‘‘her son”? A. James 
J. O’Toole, who, 1 understand, is her son. It appeared from the 
conversation that took place between Mrs. O’Toole and Messrs. 
Murray and Anderson that they had—that is, the three of them— 
l)een working together for some time prior thereto in trying to 
locate the whereabouts of Mr. James J. O’Toole. 

Q. What was said in that connection, if you recall? A. There 
was considerable conversation as to the efforts the several ones had 
made with a view to locating him, and in the course of the conver¬ 
sation it developed that a short time prior thereto a telegram had 
been sent to her son (1 don’t know whether by Mrs. O’Toole herself 
or at her instance) in substance to the effect that if lie thought any¬ 
thing of his mother, for God’s sake to come home or let her hear 
from him. While we were there my best recollection is that Mr. 
Anderson telephoned to liis office or to some point or another to 
know whether or not a telegram had been delivered there from Mr. 
O'Toole after he had left his office or place of business or whatever 
place it was he called up, and he reported to us that the 

86 answer was in the negative, that no telegram had been de¬ 
livered. It was then explained to Mrs. O’Toole that Messrs. 

Murray and Anderson were particularly desirous of locating him for 
the reason that they had some correspondence, which had just re¬ 
cently been received from the Rider-Lewis Co., to the effect that Mr. 
James J. O’Toole had deposited only $1,500 with the Rider-Lewis 
Co. on behalf of the Southern Automobile Sales Co., whereas under 
the agreement between Mr. O’Toole and the Southern Automobile 
Sales Company he should have deposited $3,000 with the Rider- 
Lewis Co., as that sum, $3,000, had been delivered to Mr. O’Toole 
to deposit with the Rider-Lewis Co., and he had given Mr. Ander¬ 
son and Mr. Murray to understand that he had deposited $3,000 
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with that Company. It was also explained to Mrs. O'Toole that the 
contract which the Southern Automobile Sales Co. had with the 
Rider-Lewis Co. was at that time regarded as of value, and they 
feared that if the additional $1,500 was not deposited with the 
Rider-Lewis Co. that would he seized as a pretext for forfeiting the 
$1,500 already deposited and they would lose the contract they had 
with the Southern Automobile Sales Co. In that connection I may 
say that it was further explained to Mrs. O’Toole that Messrs. 
Murray and Anderson had had a letter from the Rider-Lewis Co., 
which we had with us and which 1 personally exhibited to Mrs. 
O'Toole which she apparently read, at least looked at it long enough 
to read and was apparently reading it while looking at it.” 

He has More him a letter from the Rider-Lewis Motor Car Com¬ 
pany. dated November (5th, 1900. which is, to the best of his recol¬ 
lection. the letter he refers to. Thereupon said letter was offered 
in evidence, being marked ‘‘Defendants* exhibit #1.” and reads 
as follows: 

ST “Defendants’ Exhibit #1.” 

Anderson, Ind., Nov. (5. 1909. 

Attention Mr. P>. F. Anderson. 

Southern Automobile Sales Co.. Washington, D. C. 

Hentlemen: We have vour letter of November 4th relative to 
new contract and have no objections to your drawing up a new 
contract, the new schedule oil same to contain the same number of 
cars and the same number of each model. 

We are enclosing two contract blanks for you to fill out and ask 

that vou return same to us for our signature, after vou have affixed 
• * «. 

yours. 

We respectfully call your attention to the fact that the balance of 
your deposit for $1,500.00 is now due and ask that you mail us 
check for same when you return contract. 

Yerv trulv, 

RIDER-LEWIS MOTOR CAR CO. 

P. H. DOYLE, Ass’t Mgr. of Sales . 

P. II. D./N. P. 

W. Enc. 

S8 It is the impression of the witness that they also had a 

telegram from the Rider-Lewis Company, of later date than 
the letter, to the same effect and substance as the letter; he is not 
perfectly clear, but that is according to his best recollection; has not 
the telegram and does not remember having seen it since; he also 
showed Mrs. O’Toole, that afternoon, the $3,000 check drawn on 
the Savings Rank in favor of her son. containing the endorsement 
of O'Toole, which had been stamped and cancelled by the Bank, 
showing he had received the money, and then the letter and tele¬ 
gram from the Rider-Lewis Company, saying he had deposited only 
one-half of it with that company; had some other letters and papers 
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which were shown to her at that time; does not remember them in 
detail; probably there were several bearing on that matter. One 
of them was to the effect that O’Toole had received somewhere in 
the south a check payable to to the order of the Rider-Lewis Com¬ 
pany, which he had endorsed and got the money; cannot absolutely 
identify the letter dated November Nth. IfiOO, signed ‘‘Robert D. 
drier.’’ but it is in substance, he should say, what they had with 
them and showed to her at that time; had several other letters and 
papers; cannot specifically identify any particulalr paper or the let¬ 
ter from drier dated October MOth, 1000. in relation to the same 
$100 check; there were several letters relating to that transaction; 

she read those letters, that is. thev were exhibited to her—she looked 

• 

at them and was apparently reading them; is not positive whether 
they were in her hands or whether they were lying on a box or 
something that was back there; they were in such a position in ref¬ 
erence to her that indicated she was reading them, and they were 
placed before her for that purpose. 

“Q. After these papers were exhibited to her what happened? 
A. She asked the question voluntarily, what could be done in 
order to protect the interests of all concerned? Of course, it 
NO was understood that her son was a member of the Southern 


Automobile Sales Company, had one-third interest in it. and 
that the $1500 which had been deposited with the Rider-Lewis Co., 
one-third of that was owned bv her son. and therefore if that money 

• c 


was forfeited her son would be one of the losers. 


and if the contract 


of sale was forfeited he would lose his interest in that. So she asked 
what could be done in order to protect the interests of all concerned, 
and 1 personally replied that if he had any friends who would lx 1 
willing to put up financial backing sufficient to tide them over this 
difficulty that was confronting them, it would be well; to which she 
replied that she knew no one except herself. I then asked her 
whether or not she would be willing to furnish sufficient finances 
in order to tide over this difficulty; and my recollection is that be¬ 
fore she answered that question she retired from our presence and 
talked with her sister, and then returned and said that she would, 
but that she didn’t have any ready cash at that time, and I think 
she explained that she was just at that time making a shift of some 
real estate, buying one piece of real estate and selling another, and 
that that deal would be closed up in the near future, perhaps within 
the next two weeks, and that then she would have some cash. Tt 
was explained to her that from the position taken by the Rider- 
Lewis Co. they could not wait; that something would have to be 
done in the near future in order to preserve that $1500 and the con¬ 
tract, and then the matter was mentioned of her raising the money 
on her note secured by mortgage.” 

Is not clear who first spoke about a mortgage or deed of trust, but 
Mrs. O’Toole was the one who first asked the question as to what 
could be done to protect the interests of all concerned, and she her¬ 
self volunteered to come to the rescue of the situation, but explained 
that at that time she did not have sufficient money on hand for the 
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reasons given. There may have been some conversation 
PO about a house somewhere else—his recollection is that there 
was. but who fii>t mentioned it or what the conversation 
about it was. he does not now know; he did not know at that time 
that she had any house at any such number on 17th St.; he did not 
mention it at first. 

**(). Well. Mr. Boyd, what else was done? A. She con¬ 
sented to give a mortgage. said she would give a mortgage, 
and at some stage of the conversation her sister came in and 
had something to say to all of us which indicated that Mrs. O'Toole 
had been talking to her. and some one (either Mrs. O’Toole or her 
sister) used some language that indicated that some one was mak¬ 
ing a charge of wrong doing against James J. O r l oole; whereupon I 
said personally. “Now don’# misunderstand us; we are not making 
any charge against Mr. James J. O'Toole; we have no information 
concerning any irregularity, if he is guilty of any, except what is 
contained in this correspondence 1 have shown here, and therefore 
you have all the information we have, because we know nothing 
at all except what is contained in this correspondence/’ Then 
when Mrs. O'Toole said she would give a mortgage. 1 said to her, 
'•Mrs. O'Toole, while T am here representing these other parties, 
vet at the same time personally I would rather you would not do 
that until you have consulted an attorney so that you understand 
the situation thoroughly.’’ 

Q. What did she say to that? A. She said. “I have no 
attorney”: and 1 think -be said ‘‘I don't know any.” Then 
1. knowing that Mr. Michael J. Keane had a large acquaint¬ 
ance among the Irish people here in Washington, and that 
it appeared that Mrs. O'Toole herself was Trish, said to her, 
“Mrs. O'Toole, don't you know Mike Keane?" She said, “No, I 
don't." Then some one asked her if she did not know some other 
attorney: she said “T know of Mr. Lambert, who has represented 
my son in some matters." Then she was asked if she did not want 
to consult Mr. Lambert or some other attorney, but she said, ‘‘No; 

I have talked with my sister, and I am satisfied to give a 
01 mortgage." Thereupon it was agreed that a mortgage should 
be prepared by me and should be sent to her for her signa¬ 
ture. the mortgage to be upon the property where we were then 
having this conversation, the 14th street property. 

Q. What was the amount fixed upon? A. The conversation 
1 have related all took place before there was anything said 
about what appeared to be his shortage, and T may add that 
other correspondence was exhibited there to which T have not 
referred particularly and which indicated that Mr. O’Toole had 
collected moneys, belonging to the Southern Automobile Sales 
To., which be had not accounted for and which had been in his 
possession a length of time sufficient to enable him to have ac¬ 
counted for it. and. among other things, to the best of my recol¬ 
lection, was one letter or more from Mr. O’Toole himself in which 
he said that he had made remittances on certain dates to Messrs. 

Murray and Anderson—or rather, to the Southern Automobile Sales 

* 
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Company, and those remittances had not been received; lie said 
that he had remitted by separate means, and the letters had been 
received but the remittances had not. After Mrs. O'Toole said she 
would give a mortgage to indemnify the Company against any loss 
that might hap]>en by reason of any irregularities on the part of her 
son, if there were any, then Messrs. Murray and Anderson talked 
about tlie different transactions, based entirely on the correspond¬ 
ence which was there, and talked in the presence of Mrs. O’Toole, 
and added up and ascertained what it would all amount to approxi¬ 
mately. and Mrs. O'Toole stood there and heard that conversation. 
They figured that it would amount to about $3,000, simply from 
the correspondence. How those items were made up, I personally 
do not know. T was there within hearing of the conversation, but 
I paid no attention to it because it was simply a matter of mathe¬ 
matical calculation from the papers there, and I was not interested 
in that part of it. Thereupon Mr. Murray said, “ I believe 
02 T have a note probably here in my pocket now”; and he 
hunted through some papers and produced a blank note, 
which was filled up for $3,000 and signed by Mrs. O'Toole, with the 
understanding that 1 was to prepare a mortgage later and send it to 
her for execution. At about that same time when the note was be¬ 
ing prepared and signed. Mrs. O'Toole’s sister said, referring to 
James .T. O'Toole. “This bov is mv bov; T have raised him; I can’t 
believe, and I don't believe, that he has been guilty of improper 
conduct. T think when we get him back.home and can get an ex¬ 
planation from him. lie will explain what appears to be irregular, 
and that everything will he found to he right.” Tn response to that. 
Mr. Murray said he was very much in the same predicament; lie 
referred to Mr. O'Toole as Jimmy, and said “T had as much confi¬ 
dence in Jimmv as T would have in mv own brother, and think as 

• • 

much of him. T would almost have my right arm cut off for him.” 
Thereupon T made a remark something to this effect that it does 
not look as though he had been undertaking to do anything crim¬ 
inal. because it had been developed in the conversation there that 
they had been able to follow him by letters and telegrams just the 
course he was taking through the South; that when he left his hotel 
at one place, he would leave information as to where he was going 
from there, and in that way he was traced to a number of places. 
I commented upon that, and all present apparently agreed that that 
was a fact that indicated that lie was not trying to escape from the 
consequences of any wrongdoing, because otherwise he would not 
have left word as to where he was going next. Thereupon, we left. 
Mr. Murray and Mrs. O'Toole acted towards each other as though 
they were old friends, talking with each other in a very familiar 
and confidential way. 

O. Was anvthing said on that dav bv vou, or bv Mr. Murray or 
Mr. Anderson in your presence, to the effect that Mr. James J. 
O'Toole had embezzled or stolen money to the extent of $3,000 or 
more, that his whereabouts were known, and that they proposed 
to have him brought to Washington in irons unless she would 
make good that loss? A. Absolutely not. 

Q. Was any such expression used on that day in your 
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presence. or at any other time in your presence, concerning that 
transaction? A. No. Simply relating what I have said: the cor¬ 
respondence was shown there to Mrs. C) Toole which indicated that 
Mr. O'Toole had received $8,000 to be deposited with the Rider- 
Lewis Co., and that he had deposited only $l,a()0 of it. I here was 
documentary evidence there, and it has been admitted since, that 
he had received $8,000 and had only deposited $l,o00 with the 
Rider-Lewis Co. A letter to the same purport, to which you referred 
a moment ago, was also shown there, to the effect that while he was 
a meml>er of the Southern Automobile Sales Co., and not in any 
sense an agent of the Rider-Lewis Co., he had received a check pay¬ 
able to the order of the Rider-Lewis Co. and had endorsed on that 
check the name of that Companv and had gotten the money on it. 
But. so far as I recollect no one—neither Mr. Murray, Mr. Ander¬ 
son. nor myself—said anything about Mr. O'Toole having stolen, 
embezzled or forged: although, as I have already said, there was 
some suggestion, either bv Mrs. O Toole or her sister, that indicated 
that they thought that some one was charging Janies J. O'Toole 
with some criminal offense: whereupon 1 immediately replied. “We 
are not making any charge, and know nothing except what is shown 
in this correspondence which Mrs. O Toole has read. 

Neither Mr. Anderson or Murray nor witness, nor all of them on 
that day, or any other day. to Mrs. O'Toole charged James .1. O Toole 
with having been guilty of any crime. They simply exhibited the 
correspondence th at had there. None of them stated that they 
would have to have the money before the sun went down; No such 
expression was used. On the contrary, it was understood that a 
mortgage was to be given by Mrs. O Poole, and as that mortgage 
could not be prepared that night, it was understood and 
04 agreed that it could not be prepared and sent to her until 
sometime in the future. Does not know whether any definite 
time was fixed for that: to the liest of his recollection no definite 
time was fixed. There was a good deal said that they all ought to 
know where O'Toole was. and all would co-operate together. lie 
indudes Murrav, Anderson, and Mrs. O'Toole; thev ought to eo- 
operate to find out where he was; a note was given that afternoon 
for $8,000: on the following day he prepared a mortgage and a new 
note for $3,000; the new note was prepared because the one she had 
signed on the previous afternoon was not a real estate note, but just 
an ordinary promissory note, and there was no stub on the note to 
indicate it was a real estate note, as is the custom in this jurisdiction. 
Therefore the new note was prepared, and the mortgage, and by 
him taken to her personally and he surrendered the old note, signed 
the day before, laying it down on the counter before her. and saying, 
“Mrs. O'Toole, I have here the mortgage and I have also prepared a 
new note”; he explained to her why he prepared the new note to 
replace the old one, which should be destroyed. He identifies the 
paper handed to him, which is the copy of the trust, and says that 
it is the mortgage he has first referred to, as he used the term 
“mortgage” as synonymous with “deed of trust.” That was the 
paper Mrs. O'Toole signed that day, and he is the notary who took 
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the acknowledgement. She also signed the new note and kept the 
old one. 


Thereupon, counsel for the defendant ottered the deed of trust, 
dated November lltli, 1909, from Mrs. O’Toole to the defendants, 
Dyer and Hall, trustees, recorded in Liber 3208, folio 323, et seq., 
of the land records of the District of Columbia, hereinbefore copied 
into this statement of evidence; witness further testified that this is 
the note for $3,000 he had in his hand was the one secured 
95 by the deed of trust. Thereupon, the note was offered in evi¬ 
dence, and the examiner requested to copy it into the record, 
a copy of which note has hereinbefore l>een made in this statement 
of evidence. On the second occasion that he went to see Mrs. 
O'Toole, there was practically no conversation whatever; he stated 
the object of his mission put the three papers on the counter, that is, 
the note she signed on the preceding day, the new note, and the 
deed of trust he had prepared for execution, and again stated to her 
that he was sorry to see her acting in that matter without consult¬ 
ing an attorney; she made no reply, but simply went ahead and 
signed the new note and the deed of trust, and then delivered them 
to him; he turned them over to Murray and Anderson; there was 
no one with him the second day. Mrs. O’Toole’s sister was at the 
store, he thinks, but is not positive. Neither Murray nor Anderson 
were there at that time; the day of the note and deed of trust he is 
quite sure represents the day they were signed; he first visited her 
nn November 10th, 1909; not a word was said to Mrs. O'Toole about 
bringing her son home in irons or in chains in the afternoon of 
November 10th, or in the early morning of November lltli; he has 
a hazy recollection to the effect that Mrs. O'Toole said she banked 
at the American Security A Trust Company, and asked to make the 
note payable there; he never stated or communicated any of the cir¬ 
cumstances surrounding the execution of this note or the deed of 
trust to Faris or Lamson; Mr. Lamson or someone who said he was 
Lamson called him on the telephone at one time and inquired some¬ 
thing concerning the note; that was after it was given; he inquired, 
according to witness’ recollection, concerning some interest or pay¬ 
ment on it, stating he had the note; he is not stating he was the 
owner of it, or what, but that he had the note; that is just simply an 
impression that Mr. Lamson called him and said something about 
the note; just what it was he cannot remember; did not give him 
any information about the way the note had been gotten. 


90 Thereupon, counsel for the defendant offered in evidence 

the following letters, marked “Defendants’ Exhibits No. 3. 4, 
5, 0, and 7,” respectively: 
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“Defendants' Exhibit #3. 


“Washington, 1). C., —-, -. 

Birmingham, Ala., Oct. 0, 1909. 

My Dear Mr. Murray: 1 am more than surprised to receive your 
telegram, stating that vou never received anv letters from me and 
that all you ever received was telegrams. 

I spent more time in Atlanta than 1 intended, owing to conditions 
being different there than I first expected. The first National Auto 
Show will he held there in November and the Bider-Lewis people are 
going to hold an exhibit so 1 had to proceed to get the best representa¬ 
tive open to our proposition and ignore most of the inquiries from 
there as the majority of them were from people not actively engaged 
in the auto business. 1 closed up with a Mr. .1. 1\ Mathews, #2*23 
Century Bldg., Atlanta. (Ja., and who is now having a large place 
built on Peachtree St. and will he in there hv the time for the show 
to open and as it is located on the best street there, it will please 
both Mr. Rider and Mr. Lewis to see their machine in the hands of 
a well known and aggressive agent and it will also serve as head¬ 
quarter- for them when there show week. Mr. Mathews handles 
the Pennsvlvania car in addition to the Rider-Lewis. 1 closed with 
him for ten cars. $250.00 cash, and $250.00 note which I enclose. 
1 left his check for collection in Atlanta and as soon as the bank 
notifies me I will forward your draft for that amount. 

1 closed with a Mr. M. A. Whisnant. for Florence, S. C., and sent 
a draft up on him for $250.00 hut have not received that amount 
as yet but expect it to lieai from it daily and as soon as I do you 
will receive a draft for same. 

97 1 closed Birmingham with the people Fred and Earl are 

working for, T. S. Smith & Sons, who have a g-rage and 
salesroom on 20th St. and offices in the Brown-Marx Bldg. 1 closed 
with them for 20 cars for the state and received a check for $250.00 
and note for $750.00 which can he discounted immediately as the 
people in the hanking business are willing to discount their note 
immediately. This note business is inevitable in closing this part 
of the country as the other Auto factories take their notes and the 
people absolutely refuse to plank down all the hard cold cash but 
their notes are good and you can place them for discount immedi- 
atelv and not be afraid of their being met as thev are verv wealth-, 
in fact, they are the wealthiest people in Birmingham and very 
well known. 

Please forward to them contracts, etc., for the State of Alabama 
in duplicate and they will sign and return them immediately. Also 
send me a supply of contract blanks, phot, album, etc., to Hotel 
Gavoso, Memphis, Tenn. 

Prospects are very good and I want to close up all T can and 
get back to Washington as it is hot as all hades in this part of the 
world. 

Enclosed herewith you will find check for $250.00 and notes for 
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another thousand and you will receive from me in a day or so drafts 
for $500.00. Don't that sound good. 

I will he in Mol ile until Friday as 1 want to eall upon several 
parties there for the lower part of Mississippi. 

1 have spent to date the following: 


R. R. fare Washington to Atlanta. $10.75 

Pullman . 4.00 

2 meals on train. 2.75 

Hotel Rill Atlanta, 2 weeks. 52.00 

Mileage Rook . 20.00 

Telegrams . 3.00 

Pullman Atlanta to Rirmingham. 2.00 

Hotel Rill. R'h'm. 7.50 


$108.00 

98 (Carried f cl) . 108.00 

Received Southern Auto Sales Co. 47.00 


$61.00 


Please send me draft for $100 Hotel Cawthon, Mobile, Ala., as 
my money will just about last that long and then I will he up against 
the cold rocks of starvation. 

Trusting that this will meet with your approval, 1 remain, 
Yours respect fully, 


.JIMMIE/’ 


Defendants’ Exhibit No. 4. 


“Treasurer s Office, 
Anderson, Ind., Xov. 5, 1909. 

Southern Automobile Sales Co., Washington, D. C. 


Gentlemen: Answering your inquiry of the 3rd inst. We have 
not received the check you describe, nor have we authorized an en¬ 
dorsement on such check. 

Very truly, 


A. R. R./N. P. 


A. R. RURKDOLL, Treas” 


Defendants’ Exhibit No. 5. 


Nov. 8, 1909. 

Southern Automobile Sales Co., Washington, D. C. 

Gentlemen: Replying to your telegram, the $100.00 
99 check was made payable to Rider-Lewis Motor Car Co., en¬ 
dorsements on the back:—Rider-Lewis Motor Car Co., Jas. 
J. O'Toole, Agent, then James J. O’Toole. It passed through the 
American National Rank, Washington, D. C., U. 8. Trust Co., 
8—2568a 
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Washington, D. C., U. S. Savings Hank. Washington, D. C., Main¬ 
land National Hank of Haltimore. 

1 note by your letter of the 5th inst. that you expect a car between 
the 15th and 25th of this month. As stated in my other letter to 
you. 1 expect to he in Haltimore on the Kith, 17th and 18th and 
trust you will have the car by that time and save me the expense 
and time of another trip to Washington later. 

Very respectfully vours, 

KOBT D. GRIER.” 

Defendants' Exhibit No. (5.” 


“Oct. 30, 1909. 

Attention Mr. H. E. Anderson. 

Southern Automobile Sales Corporation, Washington, D. C. 

My Dear Sir: Yours of the 29th received but you failed to en¬ 
close (opy of the encouraging letter you said you had received from 
the Rider-Lewis factory and 1 have no idea now as to when we can 
see a finished car. 

This is the principal point with me. We want to see the car. We 
haven't the slightest doubt of what they will sell if they measure up 
to what has been claimed for them hut never having seen one except 
what 1 saw of the dissembled cars at the factory, I cannot of course 
even try to sell any of them, although a number of cars are being 
sold all around me by my competitors. 

100 Referring to my visit to the factory, I simply stated in 
my letter to you that I got no encouragement, but 1 did re¬ 
ceive every courtesy 1 could expect from the Gentlemen in charge. 

The check we sent to Mr. O’Toole was # 6544 Aug. 30th, made 
payable to the Rider-Lewis Motor Car Co., $100.00. 

I wish you would send me copy of that encouraging letter you 
received from the factorv and also tell me what vou think about it 
and when we can see a car, either in Washington, Haltimore or 
Philadelphia. 1 would go to any of these points immediately on 

its arrival as this delav is not onlv a serious matter with me but a 

« «. 

disasterous one. We are afraid to even let [>eople know about the 
car because it would never do to advertise should the car not measure 
up upon examination and trial. Kindly let me hear from you at 
your earliest convenience. 

A ery respectfully yours, 

ROHT..D. GRIER.” 

Defendants' Exhibit No. 7. 

“Salisbury, Maryland, Oct . 11, 1909. 

Mr. James J. O'Toole, Southern Automobile Sales Corporation, 
Washington, D. C. 

Dear Sir: Why is it we can hear nothing from you or the factory 
relative to Rider-Lewis Cars? When you were down here Aug. 28th, 
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and at the time we sent you the cheek for $100.00 you gave our Mr. 
Anstey to understand that you would have a demonstrating ear in 
Washington in from ten days to two weeks, and on the strength of 
this we sent you the check. 

Since then we have been unable to get any satisfaction whatever 
from either you or the Factory. 

101 Whether you do or do not know anything now, please let 
us hear from you. 

%j 

Verv respectfuully vours, 

ROUT. 1). GRIER, 

Auto. Co. ' 


Frank better answer this 
thing J.— may have done, 
everything straightened out. 
Yours, 


at once. We are responsible for any- 
I believe we should wire Jimmie to get 

W” 


On cross-examination, this witness testified: 

That as a matter of law the Southern Automobile Sales Company 

was a partnership, composed of Messrs. Anderson, Murray and 

O’Toole, who had an equal one-third interest in same. lie first met 

Mrs. O’Toole on the day he went to see her with Messrs. Murrav and 

*■ • 

Anderson: the partnership had been in existence two or three months 
prior to that time; until he went to see Mrs. O’Toole, he had not 
been consulted by the partners except in reference to incorporating 
the firm. The reason he went to see Mrs. O’Toole was because of 
the correspondence: Mr. Murray was in a quandary; at that time 
the difficulty seemed to he with the Rider-Lewis people, who claimed 
$1,500 balance due them that Murray and Anderson thought was 
included in the $0,000 check. Of the $1,500 which*O’Toole turned 


over to the Rider-Lewis people, one-third was his. and of the $3,000, 
one-third was his own, that is, if you look at them individuuallv. 
Tie is not sure who suggested going to see Mrs. O’Toole, but it was 
a perfectly natural and logical thing to do; they had been trying to 


locate James J. O'Toole, and it was suggested by Mr. Murray and 
Mr. Anderson that they had l>een co-operating with Mr. O’Toole for 
sometime prior thereto, to try to locate James, and it was a matter 
of curiosity whether 'die had received any information as to his 
whereabouts. When they went up to see Mrs. O’Toole, not a word 


was said to indicate that she had been asked for monev, and 
102 she was not asked for monev that day; he does not know that 
it was necessary for all three of them to go up to see her; 
the other two gentlemen wanted to see what could he done in order 


to protect themselves, and wanted to locate James J. as Mr. O'Toole’s 


place of business was not far distant, and one of the party had an 
automobile that would haul all of them, they got in and went up 
there. They had the impression that it was all-important to fix this 
matter up with the Rider-Lewis Company. It was not with the idea 


of getting money from Mrs. O’Toole that they went to see her. hut 
merely to consult her as to what could he done to protect the in¬ 
terests of the Southern Automobile Sales Company. Tie does not 
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know that it was suggested that they should try to get Mrs. O'Toole 
to put up any money, but it may have been; he has no recollection 
about it but would have occurred to any man as being natural and 
logical under the circumstances of a case like that that the mother 
would make good any defalcation, it there had been any, of a 
young son twenty-two years old. The reason tor going to see Mrs. 
O’Toole was to consult her in regard to her son and her son’s busi¬ 
ness; neither Mr. Murray, Mr. Anderson nor he made any threat; 
nobody was interested in the $1.500 except Murray and Anderson, 
and it is a question of law as to whether or not anybody would be in 
a position to cause trouble except them. The one idea animating 
them was to discuss the matter with Mrs. O'Toole and see what sug¬ 
gestions she could make, and what conclusion could be arrived at. 
They felt that while she was not financially interested, yet she would 
be interested as her son was financially interested; he would not 
say that he was representing on that occasion Messrs. Murray and 

Anderson individually, because he onlv met Mr. Murray in connec- 

« / « *■ t 

tion with the Southern Automobile Sales Company’s incorporation; 
Murray, Anderson and O'Toole came to him in connection with 
the proposed incorporation, and that was the first time he met Mr. 
O'Toole: upon being asked whether he considered himself as repre¬ 
senting Mr. O'Toole on that occasion, witness replied that 
10.) he did not stop to analyze the situation. lie had been con¬ 
sulted with reference to this concern, and that if he con¬ 
sidered the matter at all. he considered that he was to act in the 
interests of all concerned; he was never consulted by O'Toole to get 
any money from the latter's mother; there appeared to l>e at the 
time of that interview, a shortage of Mr. O’Toole’s accounts amount¬ 
ing to about $8,000 from the correspondence that Mr. Murray and 
Mr. Anderson bad in their possession; the only pressing emergency 
was about the $1,500; Mrs. O'Toole said she was perfectly willing 
to indemnify the other members of the concern against any irregu¬ 
larities her son might be guilty of, and then the amount was figured 
from the correspondence: aside from the letter of November 6th, 
1909. he cannot say positively that the other correspondence pro¬ 
duced at this session of the testimony were letters that were on hand 
that day or not; he thinks the one Mr. Wilson referred to a few 
moments ago was that; in referring to the letters he is giving the 
purport of them. The letter dated October 30th. 1909 (Defendants’ 
Exhibit # 0) was to the same effect as the letter they had there; as 

nearly as he can recall, some of the letters introduced in evidence 
« 

by Mr. Wilson at the end of his direct examination are the letters 
referred to as being before himself, Messrs. Murray and Anderson 
and Mrs. O'Toole sat there and listened to them but he paid no 
called upon to execute a note for anything; what she did was vol¬ 
untary; he has no personal knowledge of the items making up the 
$3,000; Messrs. Murray and Anderson talked openly about the items, 
and Mrs. O’Toole sat there and listened to them, but he paid no 
attention to them; he knew that Mr. O'Toole was a member of the 
partnership, and as such, entitled to a one-third interest in the as¬ 
sets of the firm; the $1,500 item was of vital importance to the 
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partnership; the note that was signed on the afternoon of the 10th 
and returned to Mrs, 0Toole the next day was kept by the latter. 

Tie does not know where he got the description that he put 
104 in the deed of trust, but thinks that Mr. Murray telephoned 
it to him the next morning. 


Mr. William B. Murray testified as follows: 


That his profession is mechanical engineer, and in 1909 was as¬ 
sociated with Matteson A Company in the real estate, and was one 
of the three that started the Southern Automobile Sales Company 
along in the summer of 1909; the other two were Anderson and 
O'Toole: had an arrangement for him to drop out with Mr. Ander¬ 
son as late as December, 1909; after they had gotten together and 
started their business. O'Toole was to travel as a representative of 
the Sales Company to solicit orders in their territory as outlined in 
the contract with the Rider-Lewis Company, and to turn in all con¬ 
tracts, deposits, expense accounts, etc., to the home office in Wash¬ 
ington; it was only a general arrangement as to when he was to 
turn in his expense account; they had a definite understanding with 
him that he was to draw on them for all moneys and to turn in all 

t; 

orders, and they gave O’Toole an ordinary memorandum book with 
a carbon to turn those in on; never had one turned in that way; 
the $3,000 check was to he used and it was marked on the check as 
a deposit per contract with the Rider-Lewis Motor Car Company; 
last saw the check when it was delivered to O'Toole; he, Anderson 
and O'Toole put $550 cash each into the Sales Company, and they 
discounted a note at the * 14th St. Savings Bank for $1,500; a certi¬ 


fied check for that $3,000 was raised and delivered to O’Toole: the 
deposit required by the Rider-Lewis Company was $3,000 cash: 
O'Toole returned from that trip and delivered to Anderson and him 
a contract that was in hand writing and purported to say that they 
had some territory rights for a given number of cars as per schedule, 
etc., which also showed that $3,000 had heen paid thereon. Mr. 
Anderson last had that contract, and he does not know where it is 
now; the Sales Company received a letter dated Noveml>cr 
105 10th, 1909. from the Rider-Lewis Company; prior to receiv¬ 

ing that, had a letter, about two weeks before; he got this 
letter a< a reply to one making a demand for $1,500: thereupon de¬ 
fendants offered in evidence letter marked “Defendants' Exhibit 
# 8,” which reads as follows: 


“Defendants' Exhibit # 8.” 

Anderson, Ind., November 10, 1909. 
Southern Automobile Sales Co., Washington, D. C. 

Gentlemen: Your letters of November 8th just received, and in 
answer will say in regard to deposit that Mr. O’Toole’s deposit is to 
he $3,000, that he paid $1,500 down and was to pay $1,500 in 90 
days, same to remain deposited until expiration of contract. 

On a contract the size of yours if you had wished to make a per 
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cent deposit, as we stated to Mr. O'Toole at the time the contract 
was made, it would he necessary for you to deposit 27c of the net 
price of the cars, which in this case would amount to $4,260. If 
you made a deposit of this amount, then each time a car was shipped, 
you would he credited with the 2% deposit. 

In making a new contract, if you would rather make the 2% than 

tlie wav Mr. O'Toole now has it. same will he satisfactorv to us. 

* «/ 

In regard to equipment will advise that our original equipment 
did not include Remv magneto and at the time vour contract was 
made, we had decided to equip with Remy magneto and full lamp 
equipment at $1,050. All of our up-to-date literature reads that 
wav. We are enclosing von one of our folders that we have been 


using. 

The only retail price of Rider-Lewis Four is $1,050. with full 
lamp equipment and Remv magneto. 

Very truly vours. 

RIDER-LEWIS MOTOR CAR CO.. 

C. R. LEWIS, Mc,r. 

C. R. L./N. P. 


Enc. 


106 This letter is objected to on the ground that it has no pro¬ 
bative force in reference to the issues involved, nor does it 
hind the plaintiff. The information he received from the corre¬ 
spondence with the Rider-Lewis Company had something to do with 
a call he made on Mrs. O'Toole in regard to which she testified: for 
sometime previous to receiving those letters, within a month or so 
after O Toole left Washington on this trip south, they did not hear 
from him as they should have heard, and having met O'Toole’s 
mother, his sister and aunt, he stopped nearly every morning on 
his wav down to work, at their store on 14th St. and conversed with 
Mrs. O’Toole in a very friendly manner relative to their progress and 
some of the orders that O'Toole had sent in. hut also stated they did 
not understand why they did not receive remittances with the eon- . 
tracts: this had continued for sometime.—two or three weeks mavbe 
longer,—when they began receiving letters of a rather threatening 
nature, as to failure of deliveries on their part and on the part of 
the factory, and their apparent inability to deliver machines as per 
agreements made hv Mr. O'Toole: at the time thev received this com- 
numication from the Rider-Lewis people, a call had been made upon 
them for $1,500 to pay a note, which is the note testified by Mr. 
O'Toole that had been given personally to the company, ninety days, 
after he had made payment of $1,500; he called upon Mrs O’Toole 
and told her that inasmuch as James and he were personal friends 
and had entered into this thine- on a hich nlane. he could not under¬ 
stand why he ignored them: his mother. Mrs. O’Toole, appeared to 
he somewhat worried, stating that she had sent him a few letters— 
one or two special delivery letters—to the best of his recollection, and 
that she had not heard from him and could not understand why he 
should treat her in that way; when he saw she was worried, owing 
to the continued absence of her son. as a friend of her and her family 
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he told her lie felt everything would come out all right and that they 
would hear from Jimmie probably in person; Mr. Anderson 

107 gave him the first knowledge of this demand from the Rider- 
Lewis Motor Car Company, and made a suggestion that he 

should call upon her that morning and see if Jimmie had been 
heard from, and should take the earliest opportunity to go down 
to the building at 9th and F Sts. where their offices were located, and 
look over the correspondence; they did so, and were very much wor¬ 
ried and put out, and could not understand the situation—the fact 
that they had had not communication from O’Toole whatsoever in re¬ 
ply to many telegrams and letters they were endeavoring toget to him; 
they consulted with Mr. Boyd, the attorney for the corporation, and 
took several of these letters, correspondence, contracts, etc., and sub¬ 
mitted them to him; 

“Q. State what you did. A. The three of us proceeded to Mrs. 
O'Toole’s residence or store on 14th Street: I introduced Mr. Boyd 
to Mrs. O’Toole. Mr. Anderson had been there on several occasions 
before Jimmie went awav and afterward, sometimes with mvself; 
Mrs. O’T bole was told that the company found themselves in a pecu¬ 
liar situation: that the Rider-Lewis Motor Car Company had called 
upon us for a payment of $1 AGO; that there were some matters that 
had to he taken care of: that Mr. Anderson and 1 did not know what 
to do; and we wanted to know if there was any possible way by which 
she could get in touch with Jimie, and what she could suggest. Mrs. 
O’Toole was very nice, talked to us, and several of these letters and 
different correspondence were shown her: and she asked what we 
proposed to do. To the best of my recollection, Mr. Boyd said: 
“Mrs. O'Toole, do vou know of anyone, a friend of Jimmie’s who 
could come to the assistance of the company?”; that Messrs. Ander¬ 
son and Murray had put in all the available cash, that they could 
raise, and that it was apparent from the correspondence that some¬ 
thing must he done. Mrs. O’Toole said she did not know of any¬ 
one unless it would be herself, and she asked how much money the 
company would need to protect our interests. Mr. Anderson, 

108 having had this matter much more in charge than myself, 
figured up from the letters, contracts, etc., that the amount we 

would need was in the neighborhood of .$3,000. Mrs. O'Toole con¬ 
sulted—T don’t know that I should sav consulted, but she talked a 
moment with a lady who was in the store at that time, and who I 
believe was Mrs. O'Toole's sister; That lady seemed to be quite ex¬ 
cited. Mrs. O'Toole, after talking with that lady, came back and 
conversed with us and asked up what she could do. saying that she 
did not have the cash. Mr. Boyd stated that, she might give a proper 
note. She said she would do that, and I went right in to my wallet 
that T carried at that time, and produced an ordinary blank prom¬ 
issory note, and a note was made out for $3,000, 1 believe for sixty 
days; T am not positive as to the date; and that note was signed by 
Mrs. O’Toole.” It is again offered in evidence. 

“Q. Mr. Murray, it has been testified by Mrs. Catherine R. 
O’Toole in this case that- 

“Mr. Murray, Mr. Anderson and Mr. Boyd came in and asked to 
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see nie, and asked to see me alone, and I told them to walk right 
back, and they walked back, and there was a large ice-box, and 
they walked back of the ice-box, and then he said that they came 
to tell me that my son had embezzled and forged. I told them 

that I could hardlv think that of him. Of course he was not there 

< 

to speak for himself. 

Q. You say “lie” told you this. Which one? A. Mr. Murray or 
Mr. Anderson; I think Mr. Anderson." 

“—. 1 will ask vou to state whether or not at that conversation 
any such statement was made to Mrs. O'Toole, that you had come 
there for the purpose of telling her that her son had embezzled and 
forged, or whether vou made anv such statement <>r accusation to 
anvbodv? A. No, sir." 

109 No such statement was made to her: no one, to his knowl¬ 
edge, made any such suggestion as to embezzlement or for¬ 
gery: he was present during the entire conversation. Mrs. O’Toole, 
Bovd, Anderson and Murray were there at the time; Mrs. O'Toole’s 
sister was in the store at the time: it was November 10th, 1909; did 
not hear any statements in reference to arresting James J. O’Toole 
and bringing him back in irons, and he made no such statement ; 
neither did Mr. Anderson or Mr. Boyd; did not see Mrs. O’Toole 

for at least two davs after that; did not see Lamson in connection 

< 

with this arrangement until after he had arranged with Anderson, 
when he was introduced to Lamson. he believes, at Lamson's request, 
as he wanted to see the other party to the arrangement. To the 
best of his recollection, several days after the giving of the note: he 
and Anderson got money from Lamson on the note—a certified 
check for $1,500 the first payment: identifies defendants’ exhibit 
#9 as the first check. Thereupon said check was offered in evi¬ 
dence. as “Defendants’ Exhibit #9,” and reads as follows: 


“Defendants’ Exhibit #9.” 

Washington, D. 0.. X or ember 24. 1909. No. —. 

The Columbia National Bank of Washington 

Pay to the order of Southern Automobile Sales Company $1,500.00 
Fifteen Hundred Dollars. 

UNITED STATES B’K’NG & TNV. CO.. 

Bv H. LAMSON, Pr. 

%/ * 

Perforated: $1,500. 

“ • p ai d 

110 Marked: Paid November 26, 1909. 

Stamped: Certified check. 

11 v Do not destroy this check. 

Good for $1,500 when properly Endorsed. November 23, 1909. 
P. F. Happ, Teller. 
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Endorsements: Southern Automobile Sales Co., B. F. Anderson, 
Pres. Pay to order of Commercial National Bank. November *24, 
1909. Fourteenth Street Savings Bank, Washington, 1). C. William 
R. De Lashmutt, Cashier. The Commercial National Bank. Prior 
Endorsements. November 20, 1909. Guaranteed. Washington, 
D. C. 


111 Other sums were received from Lamson on account of this 
note. Thereupon witness testified that he received two checks. 

one for $800, and another for $500, on account of said note, which 
checks are offered in evidence, marked ‘‘Defendants’ Exhibits #10 
and #11" respectively, reading as follows: 

“Defendants’ Exhibit #10. 

Washington, D. C., December 4, 1909. 

Columbia National Bank of Washington 

Pay to the order of Southern Automobile Company $800.00 Eight 
Hundred Dollars. 

UNITED STATES B’NK’G A TNY. CO.. 

Bv H. LAMSON, Pr. 

Perforated: Paid 12, 6, ’09. 

Endorsements: Southern Automobile Company. Southern Auto¬ 
mobile Sales Company, B. F. Anderson, Pres. Pay to the order of 
Commercial National Bank. Dec. 6, 1909. Fourteenth Street Sav¬ 
ings Bank, Washington, 1). C., William R. De Lashmutt, Cashier. 
The Commercial National Bank. Prior Endorsements. Dec. 6. 
1909. Guaranteed. Washington, D. C. 

112 “Defendants’ Exhibit #11.” 

Washington, D. C., December 8, 1909. No. —. 

Columbia National Bank of Washington 

Pay to the order of So. Automobile Company $500.00 Five Hundred 
Dollars. 

UNITED STATES B’K’NG <fc TNV. CO., 

Bv H. LAMSON. Pr. 

4/ ' 

Perforated: Paid 12, 9, ’09. 

Endorsements: Southern Automobile Company. Southern Auto¬ 
mobile Sales Company, B. F. Anderson, Pres. Pay to the order of 
Commercial National Bank. Dec. 8. 1909. Fourteenth Street Sav¬ 
ings Bank, Washington, D. C., William R. De Lashmutt, Cashier. 
The Commercial National Bank. Prior Endorsements. Dec. 8, 
1909. Guaranteed. ^Yashington, D. C. 

9—2568a 
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113 Check for $1500, marked “Defendants’ Exhibit #12”, 
was given by the Sales Company; that check was ottered in 
evidence, and reads as follows: 


No. —. 


“Defendants' Exhibit #12.” 

Washington, 1). C., November 26, 1909. 


Fourteenth Street Savings Bank 

Pay to the order of Rider-Lewis Motor Car Company $1,500.00 Fif¬ 
teen Hundred Dollars. 

SOUTHERN AUTOMOBILE SALES COM¬ 
PANY. 

WILLIAM B. MURRAY (Sec. & Treat.). 

B. F. ANDERSON (Pres.). 

For lemainder of deposit. 

Perforated: Paid. 

: Not over $1500. 

Certified: Fourteenth Street Savings Bank. 

(iood when Properly Endorsed $1500. R. E. Street, Teller. 
Washington, D. C. 

Endorsements: Rider-Lewis Motor Car Company, By A. R. Bnrk- 
doll. Previous Endorsements (Guaranteed. Pay Merchants National 
Bank. Cincinnati. O., or order. The Citizens Bank. Ander- 
111 son. Ind. Pay Riggs National Bank, Washington. D. C.. 

or order. Merchants National Bank. Cincinnati, Ohio, W. P. 
Stann. Cashier. Riggs National Bank. Prior Endorsements. Dec. 
2. 1909. (Guaranteed. Of Washington, D. C. 


This was tlie remainder of the deposit called for by the Rider- 
Lewis Company; at the time of the conversation on November 10th, 
1909. had not seen Mr. Faris in connection with this matter, and did 
not know him at that time: met him for the first time by appoint¬ 
ment made by Anderson and Lamson at his apartment, the Ethel- 
luirst: he went with Faris in an automobile to call upon Mrs. O’Toole 
to look over the property; Mr. Faris asked Mrs. O’Toole if she 
115 had given and signed that note, and Mrs. O’Toole re]died 
“Yes”; she gave as a reason for signing it to protect the inter¬ 
ests of the Southern Automobile Sales Company, of which her son • 
was a partner; does not recall her saying anything about making 
any payments on account of the note : no statement was made by Mr. 
Faris on tins occasion that he was representing the American Secur¬ 
ity A' Trust Company in the presence of this witness; he told Mrs. 
O’Toole that Mr. Faris was the man who was buying the note, and 
that he had called to look at the property and to meet her; so far as 
he knows, that was the first time Mr. Faris had seen Mrs. O’Toole: 
Saw Mrs. O’Toole frequently after that, and did not get in touch 
with James .1. O’Toole until he saw him at his mother’s residence 
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after his mother had come back to Washington with him from In¬ 
dianapolis early in December; she went there in the last week of No. 
vember, because he personally called for her and took her to the 
railroad station, went through the gate with her. and took her to the 
Pullman car and saw her in a sleeper; she had received a telegram, 
but he does not recall who sent it; Mr. Anderson sent most of the 
numerous telegrams, he stated, were forwarded to O'Toole: he be¬ 
lieves he sent one or two, or possibly more; remembers telegraphin'' 
$100 less expense to O'Toole to some town in the south, which he 
thinks in Mississippi; identifies telegram from Greenwood. Miss., 
dated November 11th. 1009. addressed to the Southern Automobile 
Sales Company, as coming to the office which was in charge of An¬ 
derson; telegrams would ndt he received hv him unless directed to 

• %j 

him at his residence; several were directed to him at his residence; 
saw O'Toole within three or four davs after he came to Washington 

i/ 

at the house, a< testified to by him; identifies statement handed to 
him as having been handed by O’Toole to Mr. Anderson and him¬ 
self at O'Toole's residence, at which time Mrs. O'Toole was present: 
this was the meeting bv appointment; had seen the three sheets pur¬ 
porting to he the expense account of O'Toole traveling for 
1K> the Sales Company; they were presented the same evening 
that statement was handed to them. Upon being requested 
to state what was said at that time about the acceptance of these 
statement- of account, witness testified as follows: 

“A. We called at the house by appointment; were shown up to 
the second floor front room, meeting Mrs. O'Toole: in a few moments 
Mr. O'Toole came in the room and greeted us in his usual hearty 
manner, saying ‘‘Good evening, Murray, old man: how do, Ander¬ 
son: glad to get back h?me.” We then spoke about business, and 
said we were glad to have him back. Tie stated that he had prepared 
a statement of expenses, etc., of all moneys received and disbursed 
by him. which he was prepared to hand us that evening, lie said. 
“I want to tell you, hoys, that T have found out that my own folks, 
my mother, is mv best friend: T have had a talk, and everything i< 
settled with her in regard to this matter." Tie submitted this state¬ 
ment. and said “You have got yours, ^o that is all there is to the 
matter; I don't care to go into the matter or discuss it any further.” 
Mr. Anderson in looking over the expense account stated that we 
would go over those items and he would hear from us later. Every¬ 
thing was very pleasant and agreeable, and Mrs. O'Toole was very 
pleasant. We were there in the neighborhood of from half to three- 
quarters of an hour.” 


Thereupon, counsel for the defendants offered in evidence the 
general statement of account for the purpose of showing Mr. 
O’Toole’s idea at that time as to the accounts between them, and 
offered in evidence the statement that he identified to Murray and 
Anderson on that occasion as his statement of expenses, which two 
statements were marked respectively “Defendants’ Exhibits d£13. 
and #14”, and read respectively as follows: 
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“Defendants’ Exhibit #13.” 


Atlanta, Ga. 

Monies received from the Southern Automobile Sales 


Companv. For contract. $3,000.00 

July, 1009 . ">0.00 

September, 1909 . 47.00 

October, 1909 . OS. 00 


Total amount received in cash. $3,105.00 


$ 

Amount received for S. A. S. Co.: 

Hazard & Broekett. Savannah, A Salis¬ 
bury, Md. $500.00 

.J. P. Matthews. Atlanta. $250 cash $250 

note . 500.00 

M. A. Whisnant. Florence, S. Ca. Cash. . . . 250.00 

T. S. Smith Sons Cash $2o0 note $<50. 1,000.00 

Bolton A Williams Cash. 150.00 


Henderson A Baird. Granada. Miss. $150. . . $2,400.00 

3,195.00 


Grand total . $5,595.00 

Monies received by the Southern Automobile 
Sales Company from James J. O’Toole 

contract . $1,500.00 

Expense account items. 848.54 

Money turned in. ch’k T. S. Smith. 250.00 

Notes turned in. T. S. Smith and J. P. 

Mathews . 1,000.00 

Mortgage given by Mrs. K. K. 0 Poole. 3,000.00 


Grand total. $6,598.54 

Money due Southern Auto. Sales Cu. $5,595.00 

Monev given them . 6,598.54 

Money due James J. O’Toole. $1,003.54 

(in pencil) Less Henderson A Baird. 150.00 


(in pencil) “ on expense a/c. $853.54 

200.00 


$653.54 
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Expense Account of James J. O'Toole, Traveling for the Southern 

Automobile Sales Co. 

R. R. Fare to Tndpls. & Pullman. $19.80 

Meals on R. R. Train en route. 4.25 

Fares to Anderson and Mnncie. 12.60 

Meals at “ “ “ . 2.25 

Hotel Bill, Indianapolis. 55.80 

R. R. Fare to Washington and Pullman. 19.00 

Meals en route. 8.75 

Trip to Salisbury. 10.00 

Hotel Bill.*. 8.75 

Pullman . 1.50 

Meals en route and at Wilmington, Del. 4.50 

Trips to Balto., Md. 8.20 

Pullman, two trips.. 1.00* 

Fare to Atlanta and Pullman. 20.75 

Meals en route. 8.50 

Hotel Bill. 52.68 

R. R. Mileage A. C. L. 20.00 

“ “ “ Sou. 20.00 

Pullman to Savannah. 4.00 

Meals en route.. . 1.50 

Meals at Savannah. 5.75 

Hotel Bell. 4.00 

Pullman to Atlanta. 4.00 

Meals en route. 1.50 

Pullman to Athens. 1.00 

Meals at Athens. 1.25 

Pullman to Rome. 1.50 

Meals at Rome. .75 

Pullman to Macon. 1.50 

Meals at Macon. 1.65 

Pullman to Atlanta. .50 

Meals at Atlanta. .85 

Pullman, Birmingham. 2.50 

Meals en route. 1.75 

Hotel bill... 13.90 

Pullman to Meridian, Miss. 2.50 

Meals at “ “ . 1.35 

Pullman to Mobile, Ala. 1.00 

R. R. Mileage A. C. S. 20.00 

Bkfst. on train. 1.35 

Hotel bill. 61.50 

Mileage L. & N. 25.00 

Meal-at Biloxi, Miss. 75.00 


*[On right margin :] “Cut out” (written in pencil). 
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Meals at Scranton, Miss. 

Meals at Gulfport. 1.00 

Pullman to New Orleans. '2.00 

Hotel Rill at New Orleans. ">2° () 

Pullman to Memphis. ^22 

Meals en route. 1 . < •> 

Hotel Bill at Memphis. 21.00 

110 Pullman to Little Rock. .Lot) 

Mileage. R. R. St. L.. T. N. & S. 25.00 

Hotel Bill . 

Meals extra . O.Oo 

Pullman to Fort Smith. 5’22 

Meals en route and at F. S. 

Pullman to P. B. 4.o0 

Hotel Bill . 3.05 

Pullman to Monroe. La. 2.50 

Meals en route. 1.50 

Meals at Monroe, La. .75 

Pullman to Vicksburg. 1.25 

Hotel Bill . 11.50 

Pullman to P. G. .50 

Hotel Bill . *2.25 

Mileage. I. C. 20.00 

Pullman to Greenville. 2.00 

Hotel Bill .. 10 75 

Pullman to Clarkesville. .50 

Meals at 11 . .75 

Pullman to Greenville. .50 

Pullman to Greenwood. .05* 

Hotel Bill and Miscel. 7.75 

Pullman to Jackson. Miss. 1.50 

Meals at Jackson. Miss. 2.25 

Pullman to Grenada. .50 

Meals at Grenada. 1.80 

Pullman to Memphis. 2.00 

Meals at Memphis. 1.85 

Mileage R. R. Sou. 20.00 

Pullman to Chattanooga. 1.50 

Meals en route. 2.75 

Hotel Bill . 0.00 

Meals . 3.95 

Pullman to Cleveland, Tenn. .50 

Meals .... 1.00) 

Pullman, Knoxville . 2.00) 

Meals en route. 1.50) 

Hotel Bill . 9.25) 

R. R. fare to Nashville. 11.00) 

Pullman . 2 50) 

Hotel Bill . 7.85) 


*[On right margin :] “Cut out here” (written in pencil). 
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Pullman to Columbia. 

R. R. “ “ . 

Meals at and en route. 

R. R. Fare to Bowling Green 

Pullman . 

Meals . 


Rrd. fare to Paducah, Kv. 

Meals, .. 

Rrd. fare and Pullman, Louisv. 

Meals en route and at “ .. • • 

Railroad fare to Indianapolis from Wash.. Second trip. 

Meals . 

Hotel Bill and trips to Muncie and Anderson. 

Meals at Muncie and Anderson. 

1*20 R. R. Fare to Washington. 

Meals on train en route. 

Pullman to Washington. 

Meals. 


50) 

,85) 

95) 

.90) 

.50) 

.35) 

.85) 

.40) 

.65) 

. i o) 

.30) 
.80) 
.45) 
.95) 
. 00 * 
.65) 
. 00 ) 
. 00 ) 


Telegrams . 

Stamps and registered letters. 

Services of stenographer at Indianapolis 


$848.54 

The following figures were written at the bottom of the page in 
pencil: 

848.54 
677.98 

170.56 
52.35 

222.81 cut out of expense less from Memphis, Tenn., to 
Washington. 

121 These statements were objected to on the ground that they 
did not throw any light on the case at bar, or bear on any of 
the issues involved; the credit of $3,000 for “mortgage given by 
Mrs. K. R. O’Toole, $3,000” was represented by the note involved 
in this case; Mr#. O’Toole said lie had made settlement with his 
mother and that they had gotten theirs; when O’Toole said that. 
Mrs. O'Toole was looking at him, and she nodded her head. 

“Q. Gave assent to the statement that he had settled with her? 
A. Yes, sir.” 

Question and answer is objected to. lie is acquainted with the 
signature of James J. O'Toole, and identifies O’Toole’s signature to 
letter dated December 12th, 1909, addressed to the Sales Company, 


*[On right margin :] “Cut out’’ (written in pencil opposite this line). 
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which letter is marked “Defendants* Exhibit #15, and offered in 
evidence, reading as follows: 

“Defendants’ Exhibit #15.” 

December 12, 1909. 

Southern Automobile Sales Company. Washington, D. C. 

Gentlemen: Since turning over to you my report I have been 
notified by my banker that Henderson A Baird, Grenada, Miss., 
have paid draft I made against them and consequently I have to ac¬ 
count for an additional $150. You will, no doubt, recall my men¬ 
tioning them and amount, but as 1 had not then received the money 
1 was not accountable for same. 

In making out their contract, I bound myself very tightly on de¬ 
liveries, and will consequently have to return them their deposit 
as we will be unable to make deliveries as guaranteed and specified. 

This letter, of course, binds me to the Southern Automobile 
122 Sales Company and I will have to deliver in their hands 
either original contract or a letter from them acknowledging 
receipt of return of deposit money. 

I am willing that the Southern Auto Sales Company hold back on 
me $150 until I satisfy them by either of above named methods that 
I have fulfilled above conditions. 

I am making a detailed report of my trip with all notes and ex¬ 
planations of contracts 1 closed and will mail same in the next day 
or two. This will be a comprehensive report of my whole trip and 
will enable you to handle correspondence in an enlightened manner. 
Yours respectfully, JAMES J. O'TOOLE. 


1 his letter is objected to on the ground that the statements con¬ 
tained therein do not bind the plaintiff, and the letter does not throw 
any light on the issues involved herein. Witness further testified a 
letter marked, “Defendants' Exhibit #16,” and offered in evidence, 
was received by the Sales Company. Said letter reads as follows: 


“Defendants’ Exhibit #16.” 

* 

Anderson, Tnd., August 18, 1909. 

Mr. .Jas. J. O’Toole, Washington, D. C. 

Dear Sir: We hereby grant, at your request, to the Southern 
Automobile Sales Company of Washington, D. C., all rights and 
privileges of Jas. J. O’Toole in our contract with him covering cer¬ 
tain southeastern territory. 

Yerv tnilv vours, 

RIDER-LEWIS MOTOR CAR CO. 

C. RIDER. Safes Mgr. 

N. P. 

C. R./N. P. 
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123 The Sales Company was never perfected as a corporation. 

O’Toole never accounted for the $1,500 he should have paid 
the Motor Company, unless it is in the statement; identifies signature 
of O’Toc >le to letter dated December 5th, 1909, which was received 
after this statement of account; said letter is offered in evidence, 
marked “Defendants’ Exhibit #17.” and reads as follows: 


“Defendants’ Exhibit #17.” 

Washington, D. C., Den miter 5. 1909. 
Southern Automobile Sales Company. Washington. D. C. 

Gentlemen : After due consideration and much deliberation I 
mil sorry to inform the Southern Automobile Sales Company, that 
after many vain attempts to secure the necessary moneys, which I 
consider their just and proper right for their interest and shares of 
stock in the Southern Automobile Sales Company, 1 am unable to 
make any offer for the aforesaid shares of stock. 

Consequently, it is with much regret that I write to inform you 
that l have to offer for sale my shares of stock in the Southern Au¬ 
tomobile Sales Company, knowing full well the value of the proposi¬ 
tion 1 am compelled to give up and 1 take this step, feeling, that it 
would be inadvisable for us to continue together in business under 
the existing circumstances. 

In offering for sale my shares of stock. I realize that the states of 
S. Ca., X. Ca., Miss., Tenn., Ivy., \V. Ya., Va., and Md. still remain 
unworked and as these states comprise the cream of the southeastern 
territory, the greatest profit necessarily is to be derived from these 
remaining states. 

Trusting that you will see fit to make me a proposition, in cash, 
for my shares and interest in the above mentioned companv, inline- 
diatelv, I beg to remain, as ever, 

' Yours respectfully, JAMES J. O'TOOLE. 

124 It is objected to on the ground of immateriality. 

On cross-examination, this witness testified as follows: 
that they would have to pay $1,500 immediately or forfeit their 
count monthly, and that he would draw all money for expenses 
through the home office; they signed articles of incorporation; no 
stock was issued; called on Mrs. O'Toole during the month of Octo¬ 
ber, when he stated he told her he did not understand whv Jimmie 
ignored him, and that he had sent him letters and did not hear 
from him; had been calling on her practically all during the month; 
sometimes saw Mrs. O’Toole alone, and sometimes there would he 
customers present, and one or two occasions her daughter would be 
there, and at other times, possibly her sister; called on Mrs. O’Toole 
on November 10th, 1909, on account of the letters, correspondence 
that they had received from the Rider-Lewis Motor Car Company 
that they would have to pay $1500 immediately or forfeit their 

10—2568a 
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euiitract. To the best of his understanding, Mr. Boyd suggested that 
tney go tu see Mis. U looie m older mat tney lniglit talk the matter 
over wan her; tliev did tins because tnev did not know what else to 
uo; would not >av that at that tune tliev were fearful that Jimmie 
had not properly handled the funds of the company; went to talk 
to tlie mother Horn tlie very fact that tliev had been called upon 
for $1,500 to protect tlieir interests, and inasmuch as they had con¬ 
ferred with Mr. O'Toole in Ins mother s presence, and as far as they 
knew, the family were conversant with the contract that Janies .J. 
u'Toole was making, and as he personally had kept in close touch 
with Mrs. O’ looie, it seemed a proper suggestion and he immediately 
acquiesced in it; it seems to him that tlie suggestion was also made 
that Mrs. O'Toole might have had some recent information in regard 
to Jimmie. They thought it perfectly proper to consult an attorney. 
Referring to the letter of November 10th. 1900, which was received 
after the visit to Mrs. O’Toole, it is not a fact that they went 
l'J") for the purpose of securing money from Mrs. O’Toole; went 
there for the purpose of talking over the matter, and to see 
if there were any friends of James who could assist them in raising 
this amount: thought it necessary to raise the money they had paid 
O'Toole because of the correspondence with the Rider-Lewis Motor 
Car Co.; he infers—the corre-p mbeiice says O'Toole did not pay 
them the $J.000 he was directed t<»: it was not his idea that O'Toole 
had improperly used the money ; that if O'Toole ever had a friend, 
he was one: as previously stated, they called on Mr. Boyd, tlie at¬ 
torney for the Southern Automobile Sales Company, and they went 
to Mrs. O'Toole, presented the correspondence to her, and told her 
that it was necessary that they secure funds to meet this $1500 note, 
and retain their contract; their reason for calling on Mrs. O'Toole 
wa- to state to her the condition of their finances. And the asked 
Mrs. O'Toole if she knew of anyone or anv friend of Jimmie's that 


could come to their assistance; that Mr. Anderson and Murray had 

no further funds at that time; it was not their pur]H>se particularly 

to raise monev as to Mrs. O'Toole: tliev had to raise the money from 
* « «/ 

some source; it was their purpose to raise money, but not from her: 
they thought she might possibly lie able to tell of some friend who 
would put the money up: they wanted her to put up the money for 
tlie company to meet these obligations that were due—that is, from 
the suits that we- coining in: tliev made no accusation because all 


they knew was from the correspondence; they knew O'Toole was 
given the money to pay tlie Rider-Lewis Company, and from the 
correspondence he concluded that they did not receive any more 
than $1500; his mind is refreshed as one of the suggestions made 
bv Mr. Bovd that going to see Mrs. O'Toole was to ascertain the 


wherabouO of Jimmie. Mr. Boyd’s recollection that it was suggested 
by Mr. Murray and Mr. Anderson that they had been co-operating 
with Mrs. O'Toole for sometime prior to try to locate him. and that 
it was a matter of curiosity whether die had received any late infor¬ 
mation as to his whereabouts is the way be looks at it; witness’ 
120 convention might have been a little hit different; Mr. Boyd 
made the statement to Mrs. O'Toole that the Rider-Lewis 
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Company had called upon them for a payment of $1500, and that 
there were some other matters that had to he taken care of; does not 
remember the details of the other matters that necessitated the rais¬ 
ing of the extra $1500: there were calls for refunds of deposits, etc., 
that O'Toole had taken in and had not forwarded to them. He did 
not make any memorandum of that at that time; it seems to him 
there was a statement, memorandum, or something of the kind, in 
some of the correspondence that was submitted to Mrs. O'Toole: 
could not say whether those deposits were ever returned: it is not a 
fact that they were not; does not know what became of the other 
$1500: he believes there was about $1900 put into a car or cars, or 
something that they were to get from one of their customers: he 
is not positive about that: they got about $2400 or something like 
that for that car: does not know that they got that: the car wa< in 
Washington, and he believes delivered; he had practically withdrawn 
from active connection with the partnership at that time: does not 
recall who wrote the promissory note signed by Mrs. O'Toole: he 
produced the note, and had about 15 or 20 notes in his pocket: it 
was an ordinary promissory note: he carried them all the time in his 
business: he was in the real estate business at that time: saw Mr. 
Lamson about a week or ten days after November 10th: it might 
have been a trifle longer: was introduced to him: called because Mr. 

1 amson wanted to meet him in reference to this loan, but he does 
not remember the conversation: he was one of the endorsers of the 
note: he endorsed the note about that time: possibly the same day 
he met Mr. Lamson. or maybe the next day after: saw Mr. Faris on 
the day following, or within a couple of days from the time he met 
Lamson; the engagement was made so a- to call with Mr. Faris on 
Mrs. O’Toole and have him see the property: had not received the 
$1500 from Mr. Lamson at that time: does not know who 
127 did buy the note; he endorsed the $4,000 note, secured on 
real estate, and did not know who bought it: he infers Mr. 
Lamson bought it: Mr. Lamson did not go to see the property to his 
knowledge: would -av he did not see Mr. Lamson more than once 
before he saw Mr. Faris: had heard from Anderson that he was 
negotiating with Lamson, and that Lamson wanted to see him: 
presumes lie was negotiating for the sale of the note: went to see him 
because Anderson told him Lamson desired to meet him: went with 
Faris to look at the property, prior to the giving of the check of 
November 24th, 1909, and did not at that time know who had bought 
the note; denies that on direct examination he stated that he told 
Mr-!. O’Toole that Mr. Faris was the man who bought the note, and 
that he had brought him there for him to meet her: Anderson got 
the money on the $800 check from Lamson; presumes it was de¬ 
posited in the 14th St. Savings Bank; Anderson signed as president 
localise it was the agreement between the three interested; that was 
when they arranged to incorporate; does not know what became of 
that money, nor of the $500 purporting to have l>een paid by I amson 
on Dec. 8th. 1909: according to the dates of the checks, the re¬ 
mainder of the money wa^ not paid until after O 4 oole returned to 
Washington; several exceptions were taken to the expense account 




76 


CATHERINE R. (VTOOLE ET AL. VS. 


offered in evidence: were not abandoned to his knowledge; cannot 
see that anything was done in connection with it: he was treasurer 
of the company: notwithstanding that he was treasurer, he handled 
none of the money on thR note: does not believe he handled any 
money unless it was this check dated Nov. *26th, certified at the 14th 
St. Savings Hank, hearing hi - signature: that was two days after the 
$ 1 .">()() wji* received from Ramson: <1 i<1 not check on the balance: he 
believes he signed several checks for Mr. Anderson, the latter con¬ 
ducting the affairs of the company after he had practically drawn 
out: $2$00 was received for this $3,000 note: does not know what 
became of the other $*200. 

1 *2S On re-direct examination, this witness testified as follows: 

TTe had never -een a draft for $1500. purporting to be 
paid at the "Riggs National Rank. December <Sth. 1909. but it may 
have some connection with the automobile or automobiles he spoke 
of in his direct testimony. 

"Witness further testified that he can identify Exhibits 1. 4 
and 7. as having been present on the occasion of the conversation 
with Mrs. O’Toole on the 10th dav of November. 1909. and shown 
to Mrs. O'Toole, but he cannot identify defendants’ exhibits #5 
and 6. as having been present in that correspondence at that time: 
identifier the pencil memorandum on the bottom of exhibit #7. as 
being placed there by himself: R F. Anderson is the “Frank’’ re¬ 
ferred to. and James .T. O Toole R the “J.—” referred to. 

On cross examination, this witness (recalled) testified as follows: 

The pencil memorandum at the bottom of defendants' exhibit 
No. 7 was made the dav the letter was received: does not remember 
whether it was brought to the attention of Mrs. O’Toole: the 
letter was in the corresnoiidenee: -he read nartof the correspondence; 
he saw it in tlie correspondence; does not know whether Defendants’ 
Exhibit it7 was actually brought to her attention; Defendants’ 
Exhibits 1 and i£4 were brought to her attention, because the 
letters from the Rider-Lewis Motor Car Co. were the ones they were 
mostly interested in at that time. 


Renjamin F. Anderson, testified as follows: 

lie was one of the partners of the Sales Company, together with 
O’Toole and Murray: they contemplated a corporation—the papers 
were prepared, but the corporation wa- never completed. O’Toole 
made two trips to Indianapolis on l>ehalf of the company, or pos¬ 
sibly three: on the first trip, he made, after the organization of the 
company, he did not consummate the contract; this was on 
1*29 or about July 10th. 1909; if his memory is correct, O’Toole 
wired for $1,000 and they made out a check and had it cer¬ 
tified. payable to the order of the Rider-Lewis Motor Company, 
and on his return to Washington that check was returned, he not 
having used it: he made the second trip somewhere between that 
and the *21st: on that trip he got a check for $3,000, payable to his 
own order, certified by the 14th St. Savings Bank, and took it with 
him. and reported, after his return, that he had consummated the 
contract and put up the deposit, which was the $3,000 specified in 
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tlie contract lie exhibited; that check should be with the cancelled 
contract: it was the contract O’Toole made at the time with the 
Rider-Lewis Motor Car Company, and which was in force until it 
was replaced by the contract with the Southern Automobile Sales 
Company: the $3,000 check was returned to them through the 
bank, and if lie remembers correctly, was attached to a telegram and 
the original contract, or a copy of the contract, with the Rider- 
Lewis Motor Company, returned to them cancelled: those papers 
were turned over or given to Mr. Boyd when they turned over all 
the correspondence, papers, etc., which was after the appointment 
of tlie receivers: has not seen the check since then: Mr. Lambert 


was present at that time and Mr. Boyd banded the telegram, con¬ 
tract. and check to Mr. Lambert: the latter put them in his inside 
coat pocket, and very soon afterwards, went out of the room and did 
not return: this happened in Mr Boyd’s office: Mr. M T . J. Laml>ert 
was one of the receiver*: on the margin of the check was for word 


“for” printed—followed by a dotted line, and on that dotted line 
was written “Rider-Lewis contract.” making it read “For Rider- 


Lewis contract.” Possibly the word “deposit” followed the “for.” 
so that it read “for deposit, Rider-Lewis contract.”: that check was 
given to bind tbe contract or to indemnify the Rider-Lewis Com¬ 
pany for that amount of money: that company was to be paid 
$3.000; had no understanding with O'Toole at that time that he 


was to have any part of that money: one evening in December, he 
made a report that he had used some of it when Mr. Murray and he 
met O’Toole after his return from Indianapolis, which was 
130 after the procurement of the loan in controversy here: dur¬ 
ing the month of November. 1009. he made efforts to locate 
O’Toole: some time had elapsed since they heard from him. and 
about tbe first of November thev had a letter from the Rider-Lewis 


Company, stating that they had to have $1500; witness identifies 
Defendants’ Exhibit #1 as being the letter he refers to. That was 


the first knowledge he had that there was still a further sum of 
$1500 due the Motor Car Company: at the time when the letter 
was received from O’Toole, a telephone message was received at his 
house, asking his wife to have him call up Mrs. O’TooU. which was 
a number of weeks since they had heard from Jimmie, and she 
wanted to see what he could do towards hearing if Jimmie was well; 


telephoned her. and asked Mr. Murray to stop in and talk to her; 
she said she had been very much worried about Jimmie’s not writ¬ 
ing: that he had always been very good about letting her know 
his whereabouts, and wanted to know if they had a word about him 
recently ; O’Toole at that time was traveling in the south in a num- 
l>er of points, so that it was very difficult to know just where he was 
at any particular time; he went away in August; witness sent a 
telegram to locate him; O’Toole’s mother requested him to co-oper¬ 
ate with her in locating him. and in that effort he sent three or 
four telegrams a day to different points; as a rule a response was 
gotten from hotels; the first telegram was sent to the Gavoso, in 
Memphis; they replied that O'Toole had not been there; he sent 
that telegram; has possibly sent one other to the same hotel. He 
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telegraphed to Greenwood, Miss., and received a telegram, marked 
“Defendants’ Exhibit #18,” which is offered in evidence, and reads 
as follows: “James J. O'Toole is with us. lie here all day. Reilan 
House.** Received telegram, offered in evidence, marked “Defend¬ 
ants’ Exhibit #19.” dated November 12th. 1909, reading: “O'Toole 
Greenwood, Miss, at Ileiman Hotel”: this telegram was received from 
the Hotel Cowan, Greenville. Miss.; received slip from Westr 

181 ern 1 nion. offered in evidence, marked “Defendants Exhibit 
if 20. reporting under date of November 10th. 1909. that a 

telegram to James J. O’Toole, Cowan Hotel. Greenville, Miss., had 
not l>een delivered for the reason that the party was said to have 
gone to Greenwood: sent a telegram on the 10th day of Noveml>er, 
to Hotel Marion, at Little Rock. Arkansas, to find out if O’Toole 
was there: received in response, “Defendants Exhibit #21. which 
reads as follows: “James J. O I oole left address to Cowan Hotel. 
Greenville. Miss. Marion Hotel”: sent a telegram to O’Toole on 
November 11th. 1909. at the Reilan Hotel. Greenwood. Miss., and 
has no recollection of having a telegram in response to this: but 
thinks a letter came a few days afterward, from O’Toole: received 
a telegram, marked “Defendants' Exhibit #22. in response to a 
telegram he sent to Hotel Gayoso, Memphis, Tennessee, dated No¬ 
vember 18th. 1909. addressed to B. F. Anderson, said telegram read¬ 
ing as follows: “Memphis. Tennessee. 11/18 09. B. F. Anderson, 
try 618—G. S. W. Wash.. D. C. O’Toole was here this morning; 
did not say where he was going.” Sent a telegram at the instance 
of Mrs. O’Toole to O’Toole on November 10th. 1909. at the Hotel 
Cowan. Greenville. Miss.: Mrs. O’Toole asked him to send a tele¬ 
gram that she was very ill. but witness did not like to do that, and 
sent as a telegram instead “Defendants’ Exhibit #28, reading as 
follows: “James J. O’Toole, Hotel Cowan. Greenville. Miss.—Jim¬ 
mie. vour mother says come home at once. Answer.—B. F. Ander¬ 
son.’’: thereupon, defendants offered in evidence, carbon copy of 
telegram sent by this witness to the Hotel Reiman. Greenwood, 
Miss., on November 11th. 1909. asking for Mr. O’Toole’s where¬ 
abouts. which said telegram reads as follows: “11 11 09—Hotel Rei¬ 
man. Greenwood. Miss. Is J. J. O Toole there. If not wire ad¬ 
dress.” and is marked “Defendants’ Exhibit #24: thereupon de¬ 
fendants offered in evidence memorandum of telegram sent on 
November 18th to Mr. O’Toole, signed “B. F. A.,” marked “De¬ 
fendants’ Exhibit #25,” reading as follows: “Are you coming to 
Washington. An answer is imperative.” thereafter attempted to 
get in touch with O’Toole in Indianapolis; thereupon defendants 
offered in evidence copy of telegram dated November 19th, 

182 1909. sent by witness to the Rider-Lewis Motor Car Co., 
marked “Defendants’ Exhibit #26.” which reads as follows: 


“Has O’Toole been there during last four days. Answer. Southern 
Automobile Sale* Co.. 12 Warder Bldg.” Thereupon, defendant* 
offered in evidence telegram from the Rider-Lewis Motor Car Com¬ 
pany, dated November 19th. 1909, Anderson. Indiana, addressed 
to the Southern Auto. Sales Company, Washington. D. C., reading 
as follows: “O’Toole has not been here since August. R. L. M. C. 
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Co.” This telegram is marked ‘‘Defendants’ Exhibit #27”; de¬ 
fendants thereupon offered in evidence memorandum made by wit¬ 
ness of a telegram sent by him to the Grand Hotel, Indianapolis, 
November 20th, 1909, which reads as follows: “Has James J. 
O'Toole registered with you during past week?” This is marked 
“Defendants' Exhibit #28”; defendants also offered the response 
thereto, marked “Defendants’ Exhibit #29. dated November 20th, 
1909, addressed to Southern Automobile Company, saying “James 
J. O'Toole is not registered here. Grand Hotel”; defendants also 
offered in evidence memorandum of telegram dated November 22nd, 
1909, addressed to J. C. Hales, Wilson, N. Ca., sent by this witness, 
which telegram is marked “Defendants’ Exhibit #30, and reads as 
follows: “Has Janies J. O'Toole been to see you. Answer.” De¬ 
fendants also offered in evidence response to that telegram, dated 
November 23d, 1909, from N. Ca., addressed to the Southern Auto. 
Sales Company, which telegram is marked “Defendants’ Exhibit 
#31.” and reads as follows: “No. O'Toole has not yet been here. 

J. C. Dales.” Defendants also offered in evidence memorandum 
of telegram witness sent to Mrs. O'Toole in Washington from In¬ 
dianapolis. November 28th, 1909. marked “Defendants' Exhibit 
#2)2. which telegram reads as follows: “Found James Grand Hotel 
having a good time and well. B. F. A.” Witness sent to Mrs. 

K. B. O’Toole, 3210 17th St., a telegram, a copy of which is offered 

in evidence, marked “Defendants’ Exhibit it33. which tele- 
133 gram was sent from Cincinnati, Ohio, on his return from 

Indianapolis, and reads as follows: “Affairs mixed worse 
than thought first. Better get James home. B. F. A.” Witness 
sent telegram, memorandum of which is offered in evidence, marked 
“Defendants' Exhibit #34,” to Mr. C. Rider, Rider-Lewis Co., An¬ 
derson. Ind.. on November 30. 1909; said telegram reads as follows: 
“O’Toole's mother will be Grand Hotel. Indianapolis, twelve o’clock 
to-day. Have James return Washington quietly. Can you per¬ 
sonally see whether she locates James? B. F. A. Received re¬ 
sponse to the telegram just offered in evidence, which is also offered, 
marked “Defendants’ Exhibit #35,” which reads as follows: “Nov. 
30. 1909. B. F. Anderson. We know O’Toole is still at Grand 
Hotel. R. L. M. C. Co.”; identifies copy of note he left at Grand 
Hotel for O’Toole when he left Indianapolis, which memorandum 
is offered in evidence, marked “Defendants’ Exhibit #36, reading 
as follows: 

“Dear Jimmie: Under present existing conditions we think it is 
incumbent upon you to come home at once and make it possible 
for us as partners to have a full report of your recent trip and trans¬ 
actions. You at least owe it to yourself, your mother and family 
as they are consumed with grief on account of you. B. F. A.” 
“I will be home Monday 12 o’clock. Mill you?” 

This is objected to on the ground that it is immaterial; called on 
Mrs. O’Toole on or about November 10th, 1909, with Anderson 
and Murrav; Mr. Murray had. for about a week prior to that time, 
been stopping at Mrs. O’Toole’s to find out if she had heard from 
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•Jimmie, and she had requested that lie inform her at onee if he 

heard from James, and they had had a mutual understanding that 

if they heard anything from James, they would report to her; of 

course, after receiving this telegram and letter from the Rider- 

Lewis Motor Car Company, saying they owed them some money, 

they thought that would apprise her of the fact that this money 

was due them; Mr. Bovd had been in consultation with them about 

* 

the confirmation of their contract, and about the insistence of some 
of their customers in getting machines they had all made deposits 
on through Mr. O'Toole, so they thought it expedient to try to make 
a strenuous effort to get the affairs straightened up, so those cus¬ 
tomers would he satisfied, and they would not lose their contract 
with the Rider-Lewis Company, which they thought was 

134 valuable; in order to prevent losing their contract with the 
Rider-Lewis Company, it was necessary to pay them the re¬ 
mainder of the deposit, and to pay them for one or two machines they 
expected paid for under that contract; at the time of this conversation 
with Mrs. O’Toole took one or two or three letters along, and a 
telegram, and if he mistakes not, a cancelled check for $3,000; de¬ 
fendants' exhibit #1 was one of the letters taken along; defend¬ 
ants' exhibits Nos. 4. 5, <>. and 7 were also taken to Mrs. O'Toole 
and shown to her at that time; at the conversation on November 
10th, 1000. Mr. Murrav. Bovd and himself talked over the con- 
tents of these letters and telegrams and spoke particularly of the 
insistence of the Rider-Lew is Company, and the customers getting 
impatient about the cars; neither he nor Mr. Murray stated that 
O'Toole had embezzled and forged; nor did Mr. Boyd make such 
a statement; just lief ore they were leaving, Mrs. O'Toole's sister, 
Mrs. McArdle, became hysterical; she seemed rather friendly to 
Mr. Boyd and Mr. Murray, but wanted to accuse witness of desir¬ 
ing to bring Jimmie back in irons; Mrs. McArdle is the only one he 
heard saying anything about embezzling or bringing Mr. O’Toole 
home in irons; neither he nor Mr. Murray nor Mr. Boyd at any 
time threatened to have O'Toole arrested or brought back to Wash¬ 
ington in irons. 

‘*Q. Did you charge him with criminal conduct of any sort? A. 
We simply showed the papers we had. which Mrs. O’Toole read.” 

“Q. On that occasion did you make any demand on Mrs. O’Toole 
for monev? A. No, sir; we did not." 

They told Mrs. O’Toole that the company of which her son owned 
a one-third interest, was in a position apparently to make some 
money or to lose all they had deposited; she suggested she was trans¬ 
ferring some property and would in a few days or a few weeks have 
some money; she could help after that money came in. and through 
her suggestion they final-* 

[*Page 135 is a duplicate of page 134. —Printer.] 

135 tract with the Rider-Lewis Company, it was necessary to pay 
them the remainder of the deposit, and to pay them for one 

or two machines they expected paid for under that contract ; at the 
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time of this conversation with Mrs. O'Toole took one or two or 
three letters along, and a telegram, and if he mistakes not, a cancelled 
check for $3,000; defendants' exhibit # 1 was one of the letters taken 
along; defendants' exhibits Nos. 4, 5, 0, and 7 were also taken to 
Mrs. O'Toole and shown to her at that time; at the conversation on 
November 10th, 1000, Mr. Murray, Boyd and himself talked over 
the contents of these letters and telegrams and spoke particularly of 
the insistence of the Rider-Lewis Company, and the customers get¬ 
ting impatient about the cars; neither he nor Mr. Murray stated that 
O'Toole had embezzled and forged; nor did Mr. Boyd make such a 
statement ; just before they were leaving, Mrs. O Toole’s sister, Mrs. 
McArdle, became hysterical; she seemed rather friendly to Mr. Boyd 
and Mr. Murray, but wanted to accuse witness of desiring to bring 
.Jimmie hack in irons; Mrs. McArdle is the only one he heard saying 
anything about embezzling or bringing Mr. O'Toole home in irons; 
neither he nor Mr. Murray nor Mr. Bovd at anv time threatened to 
have O'Toole arrested or brought hack to W ashington in irons. 

“Q. Did you charge him with criminal conduct of any sort? A. 
We simply showed the papers we had, which Mrs. O'Toole read.'' 

“Q. On that occasion did you make any demand on Mrs. O'Toole 
for money? A. No, sir; we did not." 

They told Mrs. O'Toole that the company of which her son owned 
a one-third interest, was in a position apparently to make some 
money or to lose all they had deposited; she suggested she was trans¬ 
ferring some property and would in a few days or a few weeks have 
some money; she could help after that money came in, and through 
her suggestion they final- 


130 ly arrived at taking her offer and making the money imme¬ 
diately available, by the method which was pursued; that is, 
she gave her note for $3,000, which they negotiated. 

“Q. What was done with that $3,000, after you got it? A. \ 
was running the office for Mr. Lamson at the time—at least the 
company was—and Mr. Lamson had frequently said that he could 
place some gilt-edged pa]>er to advantage; and so, of course, natu¬ 
rally, I asked him if he could negotiate this note, and 1 made ar¬ 
rangements with him to negotiate it, and he paid us $2800 for the 
note.” Mr. Lamson knew nothing about what occurred up there at 
the time Bovd and Mr. Murrav were there: he called on Mrs. 
O’Toole in witness’ presence before he took the note; the $2800 was 
paid by check; identifies check for $1500, dated November 24th, 
1909. payable to the order of Southern Automobile Sales Company, 
as one of the checks that was paid for this note, and identifies checks, 
dated respectively December 4th, 1909, and December 8th. 1909, for 
the sum of $800 and $500 respectively, as also in part payment of 

that note: these checks are alreadv offered in evidence, and marked 

%/ 

respectively “Defendants’ Exhibits No-. 9. 10. and 11": the checks 
were delivered to him at one time on November 24th; two of the 
checks were dated ahead, with the request that they he held a few 
days; he did not see the note after that; defendants’ exhibit #12, 
being a check for $1500, came from the $1500 Mr. Lamson gave 
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them on the note on the 24th; thereupon, witness testified that 
the draft offered in evidence as ‘Defendants’ Exhibit #37, was 
paid on December Sth. 1909, with the money derived from Mr. Lam- 
son's last check: said check reads as follows: 


137 ‘ Defendants' Exhibit # 37.” 

$1.500.00. Anderson, Ind., December 2, 1909. 

l.oO Ex. (written in pencil). 

At sight with Exchange pay to the order of The Citizens Bank 
of Anderson Fifteen Hundred 00/100 Dollars. 

Value received and charge the same to account of 

RIDER-LEWIS MOTOR CAR CO. OF 
ANDERSON, INI)., 

By A. R. BURK DELL. Treasurer. 

To Southern Automobile Sales Company, \\ asliington, D. C., 
Evans Bldg. 


Stamped on face: Riggs National Bank of Washington, D. O. 
Raid December 8, 1909. 

Endorsements: Prior Endorsements Ouaranteed. Pay Merchants 
National Bank. Cincinnati, O.. or order. The Citizens Bank, 
1:1s Anderson. Ind. Pay any Bank or Banker or order. Prior 
Endorsements Guaranteed. Merchants National Bank, Cin¬ 
cinnati. O. W. P. Stann. Cashier. Dec. 3, 1909. The Riggs 
National Bank of Washington, D. C. Prior Endorsements Dec. 0, 
1909. Guaranteed. The Riggs National Bank of Washington, 
D. C. Paid Dec. 8. 1909. 

In pencil, across back: Notice. 12/11 09. 


139 This draft was on the first or demonstrating machine that 
the Rider-Lewis Company had been expecting them to take 
for more than a month, and which was covered by their contract; 
it was necessary to take that machine in order to keep their contract; 
Mr. Rider, in conversation, told him that if they (lid not take the 


car tliev would have to forfeit the contract; there were other items at 
this time for which O'Toole was obligated in connection with these 
transactions, that he had not accounted for. Referring to the letter 
marked “Defendants' Exhibit # 3.” witness testified that he should 
say O'Toole reported the sales therein mentioned and sent a re¬ 
mittance with the letter: $1,500 received from Mr. Lansom in the 
first instance went as the balance of the deposit to the Rider-Lewis 
Motor Car Company, that O'Toole had not made, and the $1,500, 
received from Lamson in checks at the same time was later applied 
m the payment of the draft for $1,500 by the Rider-Lewis Motor Car 
Company on Decemlier 8th. 1909: all the money received from Lam- 
son and others besides was paid to the Rider-Lewis Motor Car Com¬ 
pany: Mr. Murray and he met O'Toole and his mother on their re¬ 
turn from Indianapolis at their residence; Mrs. O’Toole requested 
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this conversation in order to talk over matters further; on her re¬ 
turn from Indianapolis Murray got into communication with them 
and notified them that witness and he would be up the next evening 
and for them to prepare themselves and not to make any other en¬ 
gagement; cannot give the exact date but he and Murray went to¬ 
gether, and O'Toole had a typewritten report of his trip and pre¬ 
sented same to them. Identifies Defendants' Exhibits Xos. 13 and 
14 as the full report made; O’Toole represented Defendants’ Ex¬ 
hibit #13 as a statement of his account with the Sales Company 
on that occasion; Mrs. O’Toole and Mr. O'Toole, Mr. Murray and 
himself were sitting in the center of the room at a table, and thev 
talked at some length in reference to this account, and he 

140 asked a question about the remainder of the money or some¬ 
thing to that effect, and O'Toole said he had settled with his 

mother; at that time he was discussing the $3,000; Mrs. O'Toole 
said “Yes, Jimmie had fixed that with her: she also said she had 
already paid $1,500 on the note; does not recall whether she said 
she had already paid or that she would pay; she told Jimmie she 
had given them the note, and Jimmie had given them credit for it 
in this statement. They arrived in Washington on December ’2nd 
or 3rd. and this occurred on the 4th or 5th; she did not say that the 
note had been gotten bv her bv anv indirection or anything of that 
sort; she seemed verv friendlv and remarked to Mr. Murray aside 

• t « 

that she appreciated his kindness and patience with her in all the 
transactions, and she was entirely satisfied so far as her remarks 
showed: did not know there was any dissatisfaction about this note 
until this suit was filed: so far as any information was concerned 
on his part: nothing had been said to him nor any complaint made 
prior to the filing of this suit, which was more than a year after 
this account was presented to him; heard no dissatisfaction concern¬ 
ing this note from either Mrs. O’Toole or Jimmie; a few days after 
Mr. O'Toole returned from Indianapolis, he made a proposition in 
writing, as well as witness can remember proposing to buy them 
out; 

“Q. Was that negotiation upon the theory that Mrs. O’Toole was 
going to pay that note, do you know? 

Mr. Yeatman: T object localise manifestly the witness cannot 
state of his personal knowledge. 

A. Yes, sir. 

Q. That negotiation was based, was it not. ujxm this statement of 
account that Mr. O’Toole had furnished you, which is in evidence 
marked, “Defendants’ Exhibit # 13,” in which he charged him¬ 
self with th6 $3,000? 

Mr. Yeatman: I object to this question as leading. I 

141 have refrained heretofore from objecting to leading ques¬ 
tions, but I certainly feel it now my duty to object. 

A. Yes, sir. 

They did not accept this statement marked “Defendants’ Exhibit 
#13”; that was not an accurate statement at that time, nor is it now 
accurate; the item of $1,500 paid upon the car does not appear in 
that statement; in the presence of Mr. O’Toole he went over that 
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statement and made a number of pencil marks on it, but did not 
accept it: he took it away with him and told O'Toole that lie would 
look it over further: after that lie found that the expenses were 
abnormal as to some parts of his trip, because witness had been over 
the same route, and that it he had settled on the basis of that state¬ 
ment, he would want more than $200 cut down as excess expense. 

“0. Mr. O'Toole stated that Henderson & Baird did give him a 


check, which is already in evidence. 1 will ask vou to state whether 

• V 

or not the check 1 now show vou refers to that matter of $150, Mr. 

* 


O'Toole having testified that Henderson & Baird did give him a 


check for $150? A. Yes. sir; 


think you will find a letter from 


Mr. O'Toole to me or to the company stating that he had further 
to account for $150.” 


On cross examination, this witness testified as follows: * 


At the meeting at Mrs. O'Toole’s house when James .1. came back 
he was at one end of the table and Mr. O'Toole at the other; Mr. 
Murray was possibly at the corner of the table: Mr. O'Toole had 
possession of the statements offered in evidence at that time: did not 
see Mrs. O'Toole reading those papers; means that Mr. O'Toole 
gave credit for the $3,000 in the statement and not Mrs O'Toole; 
when the $1,500 was received from Limson could not tell how much 
money was left in the treasury without looking at the record. 
142 Could not say whether the company took in any cash of its 
own l>etween the time the $1,500 was received and the bal¬ 


ance received: the car received from the Rider-Lewis Company was 
transferred to an out of town party for something like $000: he and 
Mr. Murrav sold it: was sold to a man bv the name of “Sweenv" 


from Philadelphia: does not remember his full name, nor does he 
know his business; the books of the company would probably not 
show it: did not keep an account of that transaction: he negotiated 
the sale with Sweeny; had known him about two weeks; made a 
trade: he put up some stock collateral with the 14th St. Savings 
Bank for a loan of $1.5(10 when tliev first started business; the bank 


loaned the money on the collateral instead of the endorsement of 
O'Toole. Murray and himself: when the treasury was in such 
shape that it looked as though he would have to forfeit his collateral 
which virtually had been done, for the payment of this $1,500, that 
the company owned. Mr. Murray transferred the car to him person¬ 
ally. to take care of this $1,500; received $2,800 from Lamson, the 
latter keeping the other $200 for his interest in the negotiation; did 
not ask him if he kept it as a commission ; “We sold him the note 
for $2,800. and 1 did not ask him any more about that.” They en¬ 
dorsed the note over to Mr. Lamson : sold it directly to Lamson and 
got the money from him. they were receiving money from time to 
time from the sale of automobiles; the three checks comprising the 
$2,800 were delivered to him at one time; on November 24th, and 
two of them were post dated: went to -ee Mrs. O’Toole because Mr. 
Murray and he had been in touch with her for ten days, and she 
asked them to keep her posted as to whether they heard from Jim¬ 
mie; they thought these developments jeopardized Mr. O’Toole’s 
interests in the company as well as their own, and went to her and 
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put the ease before her; their interests were jeopardized by the 
Rider-Lewis Company insisting upon payment to complete t-lie con¬ 
tract and threatening that if they did not, they would take 
143 the agency away from them and give it to somebody else; 

deemed it the duty of Mrs. O'Toole to make good these 
deficiencies or relieve the situation; and went to see his mother 
localise they were not in touch with him; did not go there for the 
purpose of getting her to make good these deficiencies; went there 
because she was distressed and wanted to know where he was; went 
there for the purpose of finding out whether she had got hold of him 
and to show her the facts regarding Jimmie s transactions; he went 
there when he found out for some reason or other unknown to him 
at that time, that James had not made certain payments he was sup¬ 
posed to make: the purpose of his visit was to discuss ways and 
means of getting this money immediately, and paying the Rider- 
Lewis people, together with consulting with her as to how he could 
communicate with Jimmie: the check given to O’Toole for $3,000 
was pa-able to the order of O’Toole; he had never discussed the af¬ 
fairs of the Sales Co. with Mrs. O'Toole prior to Noveml>er 10th: a 
letter mailed by the Rider-Lewis Company on November 6th would 
probably be received on the afternoon of the 7th. or surely on the 
morning of the 8th; there were other papers shown Mrs. O'Toole 


besides exhibits 1. 4. 5. 6. and 7: the cancelled check for $3,000 was 
with the exhibits and the telegram from the Rider-Lewis Company: 
does not remember who had possession of those papers; Mrs. O'Toole 
apparently read the letters; part of the time Mrs. McArdle was wait¬ 
ing in the store and part of the time she was in the rear of the house: 
the telegrams sent to Jimmie on November 10th was at Mrs. 
O’Toole’s request, made about the time when Mr. Boyd and Mr. 
Murray and he went out: does not remember hearing anything said 
about having Jimmie arrested, or that Jimmie had embezzled or 
forged; cannot explain why Mrs. McArdle stated they were desirous 
of bringing Jimmie back in irons: there was not a single thing said 
by anyone of them to lead any rational being to l>elieve that Jimmie 
had done anything that necessitated him being brought back in 
irons; Mrs. O'Toole said she would soon have the money; 
144 does not know whose suggestion it was about signing the 
note, but it was finally suggested that — and she agreed to 
it, and said she would give a short note and said that she could 
probably pay it in a very few days; thinks Mr. Murray happened to 
have a note in his pocket, and that he prepared it; no consideration 
was given to Mrs. O’Toole for the note; she volunteered to help the 
company in their financial distress practically by giving them 
$3,000 or a note for that amount: when the company was started. 
Mr. Murray, he and O'Toole paid $500 cash; the $1,500 transaction 
with the bank was had a week or two later, after the monev had been 
paid in ; never knew of Mr. Fans until he was summoned into court: 
sold the note to Lamson and did not know that Faris had purchased 
it. 


On re-direct examination, this witness testified as follows: 

Mr. Boyd arranged papers to incorporate the company and repre- 
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sented the company; since the company was not incorporated, he 
represented the partners, one and all; had no positive proof that 
O'Toole derived the $500 he paid into the company from the pro¬ 
ceeds of the check for $.‘>.000 taken with him to deposit with the 
Rider-Lewis Motor Car Company; O Toole did not tell him he was 
ivoiim to get the $*>00 out of the $5,000 he had to deposit with that 
company; 

Harry La .mson. testified as follows: 

lie negotiates notes; knows the parties to this suit, and had some 
transactions with Messrs. Murray and Anderson in relation to the 
$5,000 note given by Mrs. O'Toole; 

•Q. Please state now. in your own way. what you had to do with 
this matter. A. Between November 1»S and November 25 I was ap¬ 
proached by Mr. B. F. Anderson, who made inquiry whether 1 
would purchase the note in suit, and which had been executed a 
week or more, stating that it was secured by a second trust 

145 on the property at 1115 Fourteenth Street. 1 told him that 
if the note was all right. I possibly would buy it or dispose 

of it. We agreed upon the price of $2,800. As 1 did not know the 
maker of the note. I called Mrs. O Toole on the Phone, and asked 
her if the signature to the note was genuine, and if it was all right. 
She Mated that it was. I made inquiry as to the name of the Build¬ 
ing Association that had the first trust, and l also telephoned them 
to find about the title and the amount of the first trust, and they told 
me. and gave me the name of some gentleman whose name I forget 
now. who had furnished the title. 

Q. Was it Judson T. Cull? A. That is the name. I then went 
up and saw Mrs. O’Toole myself alone, and made inquiry about her 
capacity to pay the note at maturity. She said that she was ex¬ 
pecting some money within a few days, and wanted to know if she 
could pay and stop the interest. 1 then returned, and I believe the 
next morning was introduced to Mr. Murray, whom I had never 
met before, and who is one of the endorsers on the note; I told Mr. 
Murray that I was negotiating with Mr. Fans, that I had had con¬ 
siderable talk with Mr. Faris over the ’phone, who wanted to inquire 
into the title. Thereupon Mr. Murray said we would go to see Mr. 
Faris at his apartment, and we went in his automobile, where Mr. 
Faris stated to me that the title was all right and that he would give 
me $2,000 for this note. I subsequently went with Mr. Faris to Mrs. 
O'Toole to look over the building, and we had a conversation with 
Mrs. O'Toole. 

Q. State just what that conversation was. as nearly as you can 
remenil>er? A. Mr. Faris asked Mrs. O'Toole if the note would he 
paid at maturity. She stated that it would, and that she possibly 
would want to pay it within a few days, or pay part of it 

146 within a few davs, and the remainder within a few days 

after that; that the note was all right; and upon her state¬ 

ment that it was all right, Mr. Faris purchased the note. That is the 
substance of the conversation. 

Mr. Yeatman: I object to the testimony as to why Mr. Faris 
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purchased the note, and move to strike out that part of the answer. 

Mr. Faris purchased the note and gave $2,900 for it; check for 
$1,500 offered in evidence, marked “Defendants’ Exhibit #28, was 
part payment for the note; said check reads as follows: 


“Defendants* Exhibit #38.*’ 

Washington, 1). C., November 24. 1909. No. 114. 

United States Trust Company. 

Pay to the' order of 11. Lamson $1,500.00 Fifteen Hundred Dol¬ 
lars for account O’Toole note. 

G. W. FARIS. 

Perforated: “Paid 11, 20, ’09. 

Endorsements: II. Lamson, II. Lamson, Pr. Columbia National 
Rank. Washington. D. C., Nov. 20, 1909. All Prior Endorsements 
(Guaranteed. 

147 The balance for the note was paid in cash by Mr. Faris 
about three davs after the 24th : the statement of Mrs. O’Toole 

t 

that Mr. Faris in his conversation with her stated he represented the 
American Security A Trust Company, is absolutely untrue; the only 
mention made of that company was when Mr. Faris stated the note 
was payable at that place; had other conversations with Mrs. O’Toole 
in reference to the payment on the note; she asked witness to come 
around and said she would he ready to pay within a few days; wit- 
ness called there several times; possibly three or four days after he 
had paid for the note, Mrs. O’Toole gave him $1500 by check on 
the American Security A Trust Company, and he gave her a re¬ 
ceipt for that amount: he either took the check and went and got it 
cashed and then went to Mr. Faris’ apartment, which was within a 
block and a half of where Mrs. O’Toole lived, and gave the money to 
Mr. Faris, got the note, took it hack to Mrs. O'Toole, and she asked 
me to come again within a few days; believe she mentioned she was 
disposing of some property in the southwest, and with the proceeds of 
that property would take up the balance; had other conversations 
with her later: cannot remember the date, hut knows she told him 
her son had paid her back most of the money represented in the 
note; does not remember just the date; subsequently heard her 
testify that she received twenty-four or twenty-five hundred dollars 
of this money; his recollection is that her statements to him con- 
firmed her statement in Mr. Lambert’s office in testifying she received 
between twenty-four and twenty-five hundred dollars; when witness 
and Mr. Faris were at her place, witness believes she stated Hie had 
loaned the amount of the note to the Southern Automobile Sales 
Company, to advance the money on automobiles to go to Marion, 
or Indianapolis, Indiana, he does not remember which: does not re¬ 
call any such language as that she did so in order to protect her son; 
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paid for this note by giving $2800 worth of checks at one time, the 
first being dated November 24th. and the other checks dated possibly 
from a week to ten da vs later, which they said would meet 

148 their business obligations; File check marked “Defendant s 
Exhibit #9” for $1500 dated November 24th. was one of the 

checks given to the Sales Company for this note; checks for $800 
and $500 respectively, marked “Defendants’ Exhibits Nos. 10 and 
11,” were also given in payment of that note, and were paid by the 
hank. 

On cross examination, tins witness testified as follows: 

That Mrs. O’Toole made the part payment on the note of $1500 
within three or four days after he purchased the note; he paid for it 
on November 24th. after he got the check from Mr. Paris; had 
known Anderson for a short time before the purchase of the note; 
the latter told him the Southern Automobile Sales Company was in 
the process of being incorporated, and that Mr. Murray was inter¬ 
ested. and may also have told him Mr. O’Toole was interested, but 
his dealings were with Anderson and Murray; he required the 
personal endorsements became Anderson stated that the Southern 
Automobile Sales Company was not yet incorporated; if there had 
been an irregularity in. reference to the note he would never have 
purchased it. 1 ook their endorsement for what it was worth: he wa* 
approached about at least a week after the note had been executed by 
Mr. Anderson who had the note with him; at that time, the note 
was not endorsed: as a result of that interview, the merits of the 
note and property were to he investigated: he made inquiry over 
the telephone as indicated in his direct examination, of Mrs. 
O’Toole, and the building association: asked Mrs. O'Toole if her 
signature was genuine, and the note was all right, and also asked her 
the name of the building association which held the first trust; left 
the matter of getting a continuation of title to the property to Mr. 
Paris: made several inquiries in reference to the value of the prop¬ 
erty. but just does not remember of whom; exercised his own judg¬ 
ment and he and Mr. Paris passed upon the merits of the property, 
and he believes the building association or Mr. Cull telephoned him 
also as to that; when the loan was negotiated with Mr. Paris the lat¬ 
ter had several near-maturing obligations upon which he was 

149 endorser, which he agreed to turn in to pay witness for the 
balance of the $*2,900: this was satisfactory to witness in view 

of the balance he then had in bank; subsequently, he was paid in 
cash, inasmuch as Mrs. O’Toole paid sooner than anticipated; Paris 
gave him the check for $1,500; the endorsement of that payment of 
Mrs. O’Toole was made on the back of the note on that day: the 
next payment made hv Paris was $1,400 in cash on that day; he 
cashed Mrs. O’Toole's check at the American Securitv — Trust Com- 
pany and took the money to Mr. Paris: made the endorsement on 
the note, and then took the note to Mrs. O’Toole, and exhibited the 
endorsement, and then brought the note back to Mr. Paris’ apart¬ 
ment, and turned over $1,400 currency; prior to that time he had 
given his check for the full amount, post dated: he was receiving 
$100 out of the transaction, and Mr. Fans was retaining the other 
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-$100; first gut possession of the note when he purchased it, which 
was possibly a day or so before he gave the $1,500 check; thinks he 
saw Mrs. O'Toole between November 20th and 22nd at her place on 
14th St., when he went to see her regarding her capacity to pay the 
note promptly when it matured, she having previously affirmed the 
note over the telephone; saw her also on the 27th of November, the 
day he collected the money. On the first occasion. Mrs. O'Toole as- 
sured him the note was all right, and wanted to know if she could 
pay part of the note within a few days and stop interest; he told her 
she could: the endorsement on the'note, “Interest paid to March 
lltli, 1910” is in the handwriting of Mr. Paris, and was made by 
the latter in his presence; he does not remember testifying before 
Mr. Justice Gould in regard to the question, “Did you see that 
endorsement made on the note”?, as follows: "No. sir. 1 did not 
see that.” He may have so testified at the time; Mr. Paris made 
the endorsement because he received the interest; does not remember 
the amount he received at that time; received it from witness who de¬ 
livered it to him because he had the money, and it was paid to him to 
apply on the note; the money was delivered to him by Mr. 
lot) Anderson; does not know why Mr. Anderson was paying in¬ 
terest on the note; did not tell Mr. Paris who paid it; he has 
been in the business of handling notes eight or nine years, and he 
has not found it unusual, after having disposed of the note, to sub¬ 
sequently pay interest on it himself: people frequently pay interest 
to him where he has negotiated the note; does not recall testifying 
that it was not usual to do so, when before Mr. Justice Gould; does 
not know why he did not call Mr. Paris’ attention to the fact that 
this money was being paid by Mr. Anderson, instead of' the maker: 
never thought about it at the time; Mr. Paris had, he thinks, three 
notes that he had sold him. maturing within a few days, and they 
were going to l>e taken up through his office, or otherwise had to l>e 
paid by him as they bore his endorsement; and it was understood be¬ 
tween them that lie should collect that pay, which was to reim¬ 
burse him for the balance of the $1400 due him. The notes aggre¬ 
gated in the neighborhood of $1000; one of them was made by Hon. 
James D. Richardson, of the Masonic Order; they were payable to 
bis order, and negotiated by him to Mr. Paris, who gave value for 
them; the note of Mr. Richardson was somewhere between $300 and 
$500: there was an $800 by a man by the name of Wood, securing a 
$5,000 trust, which was paid in full; does not remember the other 
note, but it^ was a good one, and was paid promptly; cannot recall 
the maker; they were negotiated by him and Mr. Paris, and were 
in the latter's possession; it is because he was liable as endorser 
in case of non-payment of these notes, that he advanced this $1400; 
he believed that the note in this case was turned over to Faris on No¬ 
vember 24th; went with Mr. Faris to see Mrs. O'Toole befor- the 
former paid for the note, which was two or three days before Novem- 
l>er 24th; thinks Mrs. O’Toole was the only one there: went with Mr. 
Faris to introduce him to Mrs. O'Toole, he having told him pre¬ 
viously that the note was all right: went there to look into the mat¬ 
ter. 
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151 On re-direct examination. witness testified as follows! 

That lie did introduce Mr. Paris to Mrs. 0 Toole. 

Oeorge \Y. Paris, testified as follows: 

That he is an attorney-at-law: his home has been all of his file 
in the state of Indiana; has an apartment in the Iowa, at 13th 
and O Sts.. N. \\\, in the District; knows Mrs. O’Toole; about the 
middle of November. 11)09. Mr. Lainson called his attention to his 
having in his possession tor sale this «j*3,0()0 note ot the automobile 
concern: witness identifies the note having been shown him, dated 
November 11th. 1909, signed by the plaintiff’; the note was endorsed 
1»\- the Southern Automobile Sales Company by its president and 
treasurer, and personally by 1>. P. Anderson and \\ illiam 11. Mur¬ 
ray: Damson offered to sell it to him: the result of the conversation 
was that he should examine into the note, and with that in view. 
Damson asked him over to Mrs. O'Toole's store and introduced him 
to her: that was the first time he had ever met her: Mrs. 0 Toole’s 
statement that Mr. Murray introduced him to her is a mistake; he 
called upon her in company with Mr. Murray a day or two later, 
but when he met Mrs. O Toole, with Mr. Damson, he had never met 
Mr. Murrav; when he called upon her with Damson, the latter intro¬ 
duced him and told her that witness was considering the purchase of 
the note which she had signed and that witness desired to meet her 
as the maker of the note and to look at the property which had 
been given as securitv for the obligation ; tliev had some little talk 
with her about the property: she told him the property had de¬ 
scended to her from her husband; that she occupied it in conducting 
the store in which they met her. and that the property ran back to an 
alley: she said the note was all right: that she had given it to assist 
the company in its business; that her son was interested in 

152 the company and was connected with it: during the conversa¬ 
tion. or it may have been when Mr. Murray was present, it 

was developed that her son was not here; after this conversation, Mr. 
Murray Mr. Murray called upon him at his apartment; he had told 
Mr. Damson he wanted to meet Mrs. O’Toole. — one of the members 
of the company, and wanted to know the nature of the business be¬ 
tween them: witness thereupon testified as follows: 

“I desired to meet Mrs. O’Toole with some member of this com¬ 
pany, and so I went with Mr. Murray over to her store and told her 
my purpose: that I wanted to know in regard to this business trans¬ 
action between her and this company, whether it was satisfactory to 
her. and if the note was all right. She said it was; and it was on this 
occasion that she told me that her son was away from home. During 
the conversation between Mr. Murray and Mrs. O’Toole it was de¬ 
veloped that Jimmie, as they called him. was traveling through the 
south, selling automobiles for this company. After this conversation 
Mr. Murray took me in hi* machine to the law office of Mr. Judson T. 
Cull, who was mentioned to me as the abstractor who had made an 
abstract of this title. I met Mr. Cull at his office, and he told Mr. 
Murray and me that he had examined the title subsequent to the 
execution of the first trust on this O’Toole property, and that the 
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title was clear down to this other mortgage or trust securing this 
$o,000 note; and lie gave me a certificate or showed me a certificate 
on that occasion. \\ itnes* identifies the certificate received from 
Mr. Cull offered in evidence, marked “Defendants’ Exhibit #39”: 
does not recall just when he had a talk with Mr. Lamson as to how he 
would pay for this paper it he bought it, whether it was the day 
atler he called upon Mr. Cull; witness further testified as follows: 

‘’At the time of the examination before Justice Gould, which was 
fourteen months after this transaction. 1 wa- called as a witness for 
the plaintiff: l had not had any notice that 1 would he called as a 
witness, had not refreshed my recollection with anv of the 
lo.» details of the transaction; and I was in error in mv recollec¬ 
tion on that occasion as to the checks executed by Mr. Lamson 
on November 24. dated December 4 and December 8. 1 did not have 
cash enough to pay for this note of $3,000 on the 24th of November. 

1 had three notes coming due. one on a man named Weed for $825, 
which matured on December 5; one of $250 on Mr. J. D. Richardson, 
which would mature on December 2. and one for $500 on a Mr. 
Chidester which would mature on December 5. These notes 1 had 
theretofore purchased from Mr. Lamson. and thev bore his endorse¬ 


ment. I arranged to pay for this note of Mrs. O'Toole's hv my check 
of $1500 on November 24. and the note of $1400 was to be provided 
for out of the proceeds of these three notes that I have mentioned. 
Rut. /appily. on the 27th day of November Mrs. O’Toole sent me a 
^ * Lamson for $300 to apply on her note of $3,000. and 
on that day out of this cash from that check I paid Mr. Lamson the 
remaining $1400.' The note was delivered to him on November 


24th; since that time it has been in witness’ possession; has not been 
out of his custody except since this suit was filed it has been in the 
hands of his attorney, and except that on the day it was in Mrs. 
O Toole’s store with Murray, and just before they left the store she 
beckoned him to one side, spoke to him privately across the counter, 
and asked if she could pay this note at any time in case he bought 
it, and he told her certainly she could: she said she was expecting 
to pay it very soon; the note was in his custody when the endorse¬ 
ment was put on: witness further testified as follows: 

“About the middle of December, after her payment to me on No¬ 
vember 27 of the $1500. I expected to go to Indiana — spend the 
holidavs. and T went over to her store and said: “Mrs. O'Toole, vou 
spoke to me when T was here about paying this note soon: 
154 I am going to Indiana for the holidays, and T will leave the 


note with Mr. Claughton at the United States Trust Company, 
and at anv time during mv absence when vou desire to pav it vou 
can go down there and pay it to him.” I came hack in about three 
weeks, and soon called upon Mr. Claughton, but found nothing had 
been paid on the note, and then took the note from him, and about 
the date of the maturity of the note I called upon Mrs. O'Toole 
again and reminded her that she had not paid the note in my ab¬ 
sence. and that T had called upon her then, as the note was due. 
She said she hadn’t gotten any funds vet with which to pay it. hut 
that she was expecting sums from a kinswoman, as I remember and 
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that she expected to take up the note perhaps in a couple of weeks, 
and would I come in in a week or two; I told her T would. W hen 
Mr. Lamson brought me that check of Mrs. O'Toole’s November 27th, 
for Jf'loOO, I endorsed the payment of it on the back of the note, and 
lie took it for a few minute^ and showed it to her, as Mrs. O Toole 
was desirous of seeing my credit on the back of the note. 

Mr. V batman: 1 object to any testimony or conversation with 
Mr. Lamson out of the presence of the plaintiff; and move to strike 
out that part of the last answer. 

Q. Then Mr. Lamson took the note away? A. Perhaps 
for ten or fifteen minutes, and returned with it, and 
it was then in mv custody until I leit it with Mr. Clan gh ton, as I 
have already stated. Then on the 11th of March Mr. Lamson came 
and paid me about $?>”) intere t up to the 11th of March on the note; 
I marked on the note ‘’Interest paid to March 11, 1910/ but did not 
state the amount. In about two weeks, at Mrs. O'Toole’s suggestion, 
I went back to see her, and she then told me that she had not the 
means with which to pay the note yet, and I then stated to her that 
1 expected to be away from Washington a good deal, but that T would 
leave the note either with some person at my appartment in 
1the Ethel hurst. or at the United States Trust Company, where 
she could get new* of it at any time. Tn these conversations 
with Mrs. O'Toole, to which I have referred, there never was a word 
said to me about any trouble 1 etween her and the automobile people 
or about any advantage taken of her, not a syllable that excited mv 
suspicion—along that line, or to put me on inquiry about the regu¬ 
larity of this note. 1 was away from Washington much of the time 
from March until November of that year. When 1 returned, after 
the election in November. I called up Mr. Lamson about this note, 
and I was then for the first time informed that there was some dif¬ 
ference or trouble between Mrs. O'Toole and the automobile people. 
I at once went down to Mrs. O’Toole’s place of business- 

Q. November of what year? A. 1910, just about a year after 
the execution of this note. When T got to Mrs. O Toole s 

place I found that her store was undergoing repairs, and 
was informed by some one where I could find her. T then 

called her up bv phone and told her that I was not in Wash¬ 
ington and would like to see about the payment of the balance of 

this note. She said. “1 guess you will have to see Mr. Lambert” 

or ‘‘You had better see Mr. Lambert/' 1 asked her if Mr. Lambert 
would pay me the balance if I saw him. and she said she could not 
tell me about the payments, but that I should see him. Then I 
said, “Mrs. O’Toole, is there any trouble about this matter?” She 
responded that there was. and that was the first intimation that I 
had ever heard of any trouble. I told her I wanted to see her; that 
I did not want to take any proceedings on the note until I had 
talked with her; that I could not see how there could l>e any trouble 
l>etween her and me about the note inasmuch as our understanding 
about it was so complete. 1 was then just about to leave the city, 
and she said for me to call her up after I got back. W T hen 1 re¬ 
turned T did so, and she then declined to see me, and said I 
15(5 would have to see Mr. Lambert, and soon afterwards I ordered 
proceedings on the note.” 
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He means by ordering proceedings that lie ordered a sale under 
the deed of trust; the note he has referred to is the note already 
copied into the record, l>eing previously identified, on June 6th, 
1911, by the examiner; the $3,000 note is then formally offered in 
evidence by counsel for the defendants. 

Witness further testified as follows: 

“I speak of these notes that 1 held, maturing in the first days ot 
December, 1909, because they explain the giving of these post-dated 
checks of Mr. Lamson, although, as 1 stated, such proceedings were 
not necessary, inasmuch as 1 turned over to him the remaining 
$1,400 out of the check that Mrs. OToole sent me on the 27th of 
November. 1 also want to state that in my meeting with Mrs. 
O'Toole in her store at the time \ called upon her with Mr. Lamson 
and Mr. Murray T did not say a word about representing the Ameri¬ 
can Security & Trust Company, for at that time I had had no con¬ 
nection with that concern and could not possibly have made such a 
statement. The only mention of the American Security & Trust 
Company was in connection with her note being made payable at 
that institution, and she told me that she did her business there. 

Q. What, if anything, did she state to you about the giving of 
this note for the purpose of keeping her son out of trouble or for his 
protection, other than what you have already stated? A. There was 
not a word said about protecting her son in any trouble, because it 
any such statement had been made it would instantly have excited 
my concern about this note and T would not have had anything to 
do with it. Her reference to the giving of this note was to help 
along a business in which her son was interested. She may have 
said something about protecting the interests of her son in this busi¬ 
ness—I don’t know that she did not—but if she did, it was 
1 :>7 purely and simply a business reference to a business concern 
that this lady made, in which business concern her son was 
interested, and it was made in her own place of business where she 
was conducting the business herself, and where there was all around 
simply a legitimate business atmosphere, and there was not a sylla¬ 
ble uttered to the contrarv.” 


Had no further information that there was any difficulty or any 
irregularity about this matter until November, 1910, after he had 
paid for the note, when Mr. Lamson informed me in the month of 
November, 1910, that there was some trouble between these people: 
he then called up Mrs. O’Toole, and asked her about it, and she said 
there was; that was the first suggestion of any trouble or any em¬ 
barrassment he heard of among these parties, and that was just 
about a vear after the execution of the note. 


On cross-examination, this witness testified as follows: 

That if Mrs. O'Toole had told him that she had signed a note to 
protect her son in trouble, it would have excited his suspicion ; 

“Q. If she had told you she had signed the note at that time to 
protect him would not that have execited your suspicion? A. I sus¬ 
pect it would; T should have wanted to know what she meant by 
protecting. 

Q. And you would have followed that up? A. I think I should. 
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Q. As of course any business man would have done? A. T think 
so.” 

The memorandum he was reading from was in his handwriting; 
he gut the data for the two smaller notes from the l nited States 
Trust Company; they were there for collection, and paid on their 
due date, and passed to his credit: the Weed note date he gives from 
memory; he made the memorandum soon after the examination of 
Mr. Justice Gould; he remembered the Weed note for $800. 
1 AS but at the preliminary hearing before Mr. Justice Gould he 
did not remember the individual notes; it was later he made 
this memorandum; he probably found some memoranda about the 
Weed note; 

"(}. W hen did it occur to you that $1,400 in cash was paid to Mr. 
Lamson on the '27th of November, which would be the balance for 
the payment of this note? A. At the time of the hearing before Mr. 
Justice Gould. The facts were being talked over, and 1 think during 
my examination it occurred to me that perhaps that part of the set¬ 
tlement was done in that way, and I asked for the production of 
the checks that Mi's. O'Toole gave on that dav. and 1 would like to 
see it now if it is here.” 

"(). Is it vour recollection, Mr. Faris, that vou told Mr. Justice 
Gould you had paid that $1,400 in cash on or about the 27th of 
November. 1900? 

Mr. Wilson: I object to the use of that testimony in cross-ex¬ 
amining this witness. 

Mr. Yeatman: I want the examiner to note that the witness is 
reading from the testimony given before Mr. Justice Gould, and is 
doing that under my objection. 

Mr. WTlson : It does not appear yet that the witness is reading. 

The Witness: I am looking for an answer to the counsel's ques¬ 
tion. 

Mr. Yeatman: I am asking for vour own recollection. Mr. Faris. 


Note. —At the request of counsel, the Examiner read the ques¬ 
tion last above. 


Mr. Wilson: I object to the question for the reason that if Mr. 
Yeatman desires to call the attention of the witness to what he testi¬ 
fied liefore Mr. Justice Gould, he should read the answer that the 
witness made to Mr. Justice Gould. 

A. I do not recall that 1 so stated in my examination l>efore Mr. 
Justice Gould, but I was answering your question a moment ago as 
to when it occurred to me that the $1400 was paid, and I re- 
1A9 called that in my examination before Mr. Justice Gould 
fourteen months after the transaction, the details came back 
somewhat in my memory, and I referred to the receipt of the check 
from Mrs. O’Toole on November 27th, and that was the first time 
it occurred to me that it was probable that out of that money I paid 
Mr. Lamson his $1,400. 

Q. Did you suggest that probability to Mr. Justice Gould, if you 
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recall? A. 1 do not recall the phrase I used before Mr. Justice 
Gould. 

Q. Is it not a fact that you, in response to various questions, 
stated that you gave a check for $1500 to Mr. Lamson, and that 
the balance was made up by notes that you held or he held in full 
payment for this note? And is it not a fact that that was the only 
consideration you stated at that hearing, as having passed for the 
note in this suit? 

Mr. Wilson: 1 object to the question for the reason that counsel 
has not read what occurred l>efore Mr. Justice Gould; and 1 move 
to strike out the question because he has not read what did occur 
before Judge Gould. 

Mr. Ykatman: 1 do not know that 1 am confined to written tes¬ 
timony. I can prove that bv the recollection of witnesses who were 
present at the hearing, as well as by record, and I insist on the 
question being answered. 

Mr. W ilson : Counsel has no right to say what a record contains 
without quoting from the record itself. 

Q. Do you care to answer that question, Mr. Faris? A. I remem¬ 
ber. well, stating that 1 had given the check for $1500. and that the 
balance on the purchase of the O’Toole note was to be made up out 
of notes that I owned. That is perfectly true. In the examination 
before Mr. Justice Gould 1 knew those to be the facts as to the wav 
1 arranged with Lamson for the payment of the O’Toole 
100 note. At the time of my examination before Mr. Justice 
Gould, over a year after the transaction, 1 had in mind the 
transaction, hut did not recall that the $1400 was paid to Lamson 
out of the O'Toole check of November ‘27th. 

Q. So that if. as you say now, you made no specific mention of 
paying $1400 in cash out of the $1500 that was received from Mrs. 
O'Toole, that was the result of an oversight or want of recollection? 
A. Precisely. 1 did not recall the details. T only had in mind 

t _ • 

the facts as to how I was to pay for the O’Toole note; and if Mrs. 
O'Toole had not paid the $1500 on November 27th the plan I had 
in mind would have been carried out and the proceeds of the notes 
1 have mentioned would have been applied—or the necessary 
amount of the proceeds of those three notes would have been ap¬ 
plied—to take care of Lamson s checks which he post-dated.” 

His profession is that of an attorney-at-law, but he does not prac¬ 
tice now, and has never l>een in the business of handling notes: 
he has bought some notes from Mr. Lamson for a time, and that is 
the extent of his dealing in notes; it was not his habit in buying 
notes endorsed by people he knoew or did business with to go with 
Lamson to interview the makers of the notes, before taking any 
action thereon, but here was a widow in business, as he was in¬ 
formed, and he desired to meet her and have it personally stated 
to him by her that this business was all right, and that the note 
was genuine: he was not suspicious of the matter at all, but it was 
a caution he practiced because years before that he knew of some 
trouble growing in consequence of a transaction with a widow be- 
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cause a man had not exercised care in having a perfect understand¬ 
ing beforehand; that was his reason for going to see Mrs. O’Toole 
and meeting her in the presence of one of the associates of her son. 
Tie had not met Mr. Murray until this transaction; knew nothing 
of the Southern Automobile Snles Company except by what was 
told by this man and Mr. Murray; was told it was a concern 
ltil incorporated or to l>e incorporated; Mrs. O'Toole made no 
statement as to the nature of the concern, only as to the fact 
that her son was interested in it; did not know then that if the in¬ 
corporation was not perfected it could perform no corporate act, 
|,ut understands that where a certain concern proposes to incorporate 
itself, and holds itself out it.- forming a corporation, its acts become 
effective; investigated this concern only to the extent that these 
gentlemen represented.it to him, that is. Mr. Murray and Mr. 
Lamson. 

* j 

Howard Boyd, recalled, testified its follow*: 

That <it the time of the conversation with Mrs. O'Toole, he showed 
her check on the Fourteenth Street Savings Bank. #2. July 10th, 
(909, payable to .James .1. O'Toole, for $.”>.000. ns well as telegram 
dated Anderson. Indiana, to B. F. Anderson, which reads a* follows: 

“Mr. OT oole put up $lo00 deposit on contract July 21. Balance 
now due. H. L. M. C. Co. 

Does not recall — way or the other whether he showed her carbon 
copy of telegram dated November 9th. 1909; these papers were there¬ 
upon offered in evidence by counsel for the defendant-, marked “De¬ 
fendants’ Exhibits Nos. 40. 41 and 42, which read its follows, re¬ 
spectively : 

"Defendants’ Exhibit #40.“ 


"No. 2. 


Washington, D. C., Jab/ 10. 1909. 


Fourteenth Street Savings Bank. 


Pav to the order of James J. O Toole $3000 00 1 hree I housand 

«s 

Dollars. 

SOUTHERN AUTOMOBILE SALES CO. 
WM. B. MURRAY (Sect.) 

B. F. ANDERSON ( Treat .). 

For First deposit on Rider-Lewis contract. 

Perforated: Not over three thousand dollars. 

“ : Paid. 

102 Certified: 14th St. Savings Bank, (mod when properly en¬ 
dorsed $3,000.00. William R. De Lash mutt, Cashier, Wash¬ 
ington, D. C. 

Endorsements: James J. O’Toole. Pay any bank or banker or 
order. Capital National Bank, July 12, 1909, Anderson, Indiana. 
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Prior endorsements guaranteed. C. F. Patterson, Cashier. All pre¬ 
vious endorsements guaranteed. Pay to the order of Any bank or 
banker. Girard National Bank Phi la. Joseph Wayne, Jr., Cashier, 
July 14, 1909. Second National Bank. Prior endorsements Guar¬ 
anteed. July 15, 1909, Washington, D. C. 


Defendants' Exhibit #41. 


Anderson, Ind., Nov. 9/09. 

To B. F. Anderson, c/o Southern Auto. Sales Company, 12 Warder 
Bldg., Wash., D. C.: 

Mr. O’Toole put up $1500 deposit on contract July 21. Balance 
now due. 


R. L. M. C. CO. 


163 Defendants' Exhibit #42. 

November 9th, 1909. 

Rider-Lewis Motor Car Company, Anderson, Indiana: 

How much deposit did O’Too* put up on contract July 21. Wire 
answer. 

B. F. ANDERSON, 

613 G St. S. IF." 

These papers were with some other papers in his possession be¬ 
longing to the Southern Automobile Sales Company; were not pro¬ 
duced when he was examined before because he was not aware they 
were with the other papers at the time; they had become separated; 
counsel for the defendants inquired for these papers, and he made 
search for them. 

Benjamin F. Anderson, recalled, testified as follows: 

That O’Toole’s signature appeared on the back of the check being 
Exhibit #40, and that that check and the telegram were shown to 
Mrs. O’Toole by Mr. Boyd; it is his impression that the carbon 
copy of his answer, being marked “Defendant’s Exhibit #42’’ was 
shown to Mrs. O’Toole; the certified check is the one he testified he 
saw Mr. Lambert put in his pocket. 

164 Gwynne F. Patterson, whose deposition was taken in 
Chicago, testified as follows: 

He is thirt’-three years old, and cashier of the Indiana National 
Bank, Indiana; was cashier of the Capital National Bank of Indiana 
in July, 1909, which has been merged with the Indiana National 
»Bank; is not acquainted with any of the parties to this suit except 
George W. Faris; he has met James J. O’Toole; O’Toole opened an 
account with the Capital National Bank June 25th, 1909, with 

13—2568a 
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$180; he made no further deposits between that date and July 13th, 
1909, and at the close of business, July 12th, his balance by the 
bank’s books was $25.14; on July 13th, O’Toole deposited $3,050 
in two items, one of $3,000, and one of $50; witness then states 
that check dated July 12th, 1909, drawn by James J. O’Toole to his 
own order, and endorsed by him on witness’ bank, was not cashed, 
but was paid by witness’ bank on July 17th, being received by the 
bank from the National City Bank of Chicago, they having received 
it in due course through various banks; that there were three charges 
against the O’Toole account on July 13tli, being one check of 
$1,005, dated July 13th, payable to O'Toole’s order, endorsed by 
him, also one of $5.00, dated July 7th, payable to cash, and came 
to witness’ bank through the clearing house from the Columbia 
National Bank, they receiving it from various bankr in due course, 
and also charge checks, which represented telegrams aggregating 
$1.30, making a total charge of $1,011.30 against the account on 
that date. That if the $5.00 check, dated July 7th, had been re¬ 
ceived by witness’ bank l>»efore July 13th, it would have reduced his 
balance of $25.14 that much. 

Witness then offered in evidence, as exhibits “A” and “B” to the 
deposition, two checks, which read respectively as follows: 

• 

165 “Defendants’ Exhibit A” (to Deposition). 

Indianapolis, Indiana, July 12, 1909. No. 12. 

The Capital National Bank 

Pay to the order of James J. O'Toole $575/.00 Five Hundred Sev- 
entv-five and no/100 Dollars. 

JAMES J. O’TOOLE. 

Perforated: Paid. 

Stamped: Clearing House, July 17, 1909. Capital National Bank. 

Endorsed: James J. O’Toole. Pay to the Order of United States 
Trust Company, Jul- 12, 1909. United States Savings Bank, Wash¬ 
ington, D. C. G. E. Slavbaugh, Cashier. Pay to the Order of Any 
bank or banker. Prior Endorsements Guaranteed. July 13, 1909. 
United States Trust Company, Washington, D. C. R. E. 

166 Claughton, Treasurer. Pay to the Order of Farmers and 
Merchants National Bank, Baltimore, Md. Jul- 13, 1909. 

Prior Endorsements Guaranteed. American National Bank, Wash¬ 
ington, D. C. William Selby, Cashier. Prior Endorsements Guar¬ 
anteed, July 14, 1909. Farmers and Merchants National Bank, 
Baltimore, Md. C. G. Osborne, Cashier. Pay to Columbia National 
Bank, Indianapolis, Ind., or order July 16, 1909. National City 
Bank, Chicago, dll. L. H. Gramm, Cashier. Columbia National 
Bank, Indianapolis, Ind. Paid Jul- 17, 1909. Receiving Teller. 



HARRY LAMSON ET AL. 


00 


167 “Defendants' Exhibit B” (to Deposition). 

Indianapolis, Indiana, July 13, 1909. No. 14. 
The Capital National Bank 

Pay to the Order of Janies J. O'Toole $1,005.00 One Thousand and 
Five and 00/100 Dollars. 

JAMES J. O’TOOLE. 

Perforated: Paid. 

Stamped: Capital National Bank. 

Paid Jul- 13, 1909. Paying Teller, Indianapolis, Ind. 

Endorsements: James J. O’Toole. 


Approved June 2, 1913. 
June 2, 1913. 


THOS. H. ANDERSON, Justice. 


The above statement of evidence is agreed to. 

W. J. LAMBERT, 

Att’y for Pl’t’ff. 

ANDREW WILSON, 

Att’y for Dcf’ts. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2568. Catherine R. O’Toole et al., appellants, vs. Harry Lamson 
et al. Court of Appeals, District of Columbia. Filed Jun- 2, 1913. 
Henry W. Hodges, clerk. 



